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IT was not until the beginning of this year, that I determined 
upon a publication, relating to such topics of the Hindoo law, as 
most frequently come into discussion before the Supreme Cottrt 
of Judicature. 

My views, yet limited, were enlarged as I made progress. I at 
iirst, intended to confine myself to the few principles which seem¬ 
ed to have been reduced by practice, or by common consent, into 

• 

axioms; but I afterwards (perhaps erroneously) conceived, that 
more might be done with advantage to the public ; and thought 
if it was desirable to make known what was fixed, that it could 
iiiot be useless to show how much remained in a state of uncertain- 

There is hardly any question arising out of Hindoo law, that 
may not be either affirmed or denied, under the sanction of texts, 
v/hicb are held to be equal in point of authority. 

But I did not enter upon an enlarged plan, from a belief in my 
O'wn competency to complete it. I knew the task to he arduous; 
and I felt well assured, that its performance required moiv 
‘lad more talent, than I had of either to bestow* 
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If another liad eno'aofed in the work, he mig-ht hare command- 
ed my most earnest assistance; and I should have heen much 
better pleased in oivino; niv aid unobserved, than I am in coming 
forward as an ostensible author. 

I avow myself an author, because I have been told by some 
whose opinions I value, that no g;ood could be expected from an 
anonymous publication. I never imagined that this would be en- 
liauced by my name, but I gave credit to those who assured me, 
that such a one sent forth without any name, would be likely to 
pass without any notice. 

It di d not require much sagacity to discover, that an attempt of 
fliis nature must be displeasing, because it may be injurious, to 
men whose importance and profits depend upon the obscurity of 
laws, which it is tlieir business to expound. 

The interpreter of an ambiguous, or equivocal ordinance, be¬ 
comes a legislator at once ; and if, in all his constructions, he can 
find autliorities for bis support, he may legislate with indemnityj 
and without control. 

I will not dissent from him who may affirm that I have don© 
but little ; and it is not for ray own sake that I shall desire evidence 
of the fact, that I shall ask to be judged by comparison. Let sen- 
t nee of inefficiency be passed, and it will be received with 
stm lission, if pronounced by one, who in his own endeavours 
may prove that he can do more than 1 have been able to accom¬ 
plish. 
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It was a belief, wlietlier well or ill founded, of its necessity, tliut 
led me into a very troublesonje, and probably a very tbankless, 
undertaking- ; but, wlien a man approves of his own motives, he is 
not without reward. I neither desire nor deserve any other; I am 
tiiereibre regardless of opinions, and secured against disappoint¬ 
ment. 


By some, I may be thought to have come to conclusions^»»it!i 
too much assurance; by others, with too much distrust. Let me not 
he suspected of a disposition to dictate, and I shall he satisfied. 

The Right of Hindoos to have their contests decided by their 
own laivs, has been establisiied by the legislature of Great Britain; 
and I most cordially concur in the sentiments which have been 
expressed by Sir William Jones, upon this subject. In the month 
of March, 1788, he uses the following language, when addressing 
the Chief Government of India: —Nothing indeed,'’ he says, 
“could be more obviously just, than to determine private con- 
“ tests according to tliose laws ivhicli the parties theniselces, had 
“ ever considered as the rules of their conduct and engaoemen(.s 
“ in civil life ; nor could any thing be wiser, than, by a legislative 
“act, to assure the Hindoo and Mussehnan subjects of Great 
“ Britain, that the private laws, which they severally held sacred, 
“ and a violation of which, they would have thought a moat 

grievous oppression, should not he superseded a new p,jstem,, 
“ of which they could have no knowledge, and which r ■ast 
“have considered as imposed on them by a spirit of rigorn^ mnl 
“intoieraoce/’ 



As to the Hindoos, I have not a predilection for the tenets of 
any of their schools, or for the doctrines of any of their scholiasts, 
in particular. Such as tlieir law is, they have a rij^ht to an admi¬ 
nistration of it, ainon^ “the parties themselves.” To deprive 
them of this rioht a 2 :ainst their will, or without their desire, would 
be rigorous in a civil, and intolerant in a i*eligious, point of view; 
for, their laws, and their religion are so blended together, that 
wq.Ca.nnot disturb the one, without doing violence to the other, 

I am fully aware of the difficulty, at which I have now arrived. 
I may be asked, if I myself, have not shown that the contradicti¬ 
ons amount to a nullity of the Hindoo law ? I admit that there is 
much in the books, which is quite unintelligible; I admit, in many 
instances, where authors can be understood, that they neutralize 
the authority of each other. Still I say, their own is the only law 
tp be administered to them. It is our duty to select such parts of 
the code, as may be most beneficial to the people. These will be 
confirmed into use, by their undevialing application to cases, which 
may call for decision in onr Courts of Justice ; we may commautl 
consistency, at least; we may hope, in time, to cleanse the system 
of its aggregated corruptions, and to defecate the impurity of ages. 

Give them not any laws but their own, yet under a pretext of 
dealing those put, let us not subject the people to wrong. By this 
time the Hindoos ought to have had such rules, as are applicable 
td ordinary occurrences of their lives, established with some de¬ 
gree of accuracy and precision, 

Laws which are repugnant to each other, most pot all keep 
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their ground ; and where we cannot reconcile, we must abrogate. 
Let equity and wisdom declare the preference. 

I would not expunge any thing, because I tjiought it absurd; 
yet, if absurdity be met by absurdity, I would make the most de¬ 
trimental give way. By removing one, I should render the more 
harmless that which remained. One despot may be consistent, 
and may be endured, but an archonship of co-ordinates in tyranny, 
is intolerable ; and what w ill be the fate of that community in w hich 
none of them can conquer or be vanquished ? 

I do not profess to censure, and I could not attempt it, without 
the risk of doing injustice. 

Legislators may have given laws, lawyers may, in opposition to 
each other, have commented upon them without blame, and with 
good intentions. It is enough that we know there are conflicting 
authorities, and that no man can be secure against the powers of 
construction. 

Ministers of Justice, ought not to be makers of laws; much less 
ought they to be furnished with authorities which may justify any 
decree. If left to their own discretion, they must act at their 
peril; but when right and wrong may be sustained by equal powers, 
the condition of suitors becomes truly deplorable. We might 
wish for an establishment of the worst system, as a relief frmti 
such a state. A chance of receiving justice is nothing, if there be 
a power of doing wrong according to law. 
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The plan of Sir IViUiam Jones may have been excellent, but 
the execution of it fell to the share of Jagamiat’ha. He has given 
ns the contents of all books indiscriminately. That he should 
have reconciled contradictions, or made anomalies consistent, was 
not to be expected; but we are often the worse for his sophistry, 
and seldom the better for his reasoning. His incessant attempts to 
display proficience in logic, and promptitude in subtilty, he might 
lvav<? spared without the regret of his readers. 

If it should be objected that I have advanced much which may 
be refuted by a reference to Hindoo sages, I shall admit that 1 
have advanced much which may be so refuted. I undertook this 
work, because little can be advanced which is not refutable by such 
authority. I have endeavoured to collect from decided cases, such 
principles as ought, in my judgement, to be adopted, and such as 
ought, if adopted, to continue immutable. 

I had felt the iaconvenience which was universally experienc¬ 
ed, of being obliged to have recourse to Pundits, upon points as 
they arose. 

I have published in the Appendix, many opinions which were 
obtained for me by my son, Mr. William Hay Maaiaghten, Re¬ 
gistrar of the Sudder Hewannce Adawhit. The question was simply, 
whether or not an adopted son, could succeed to the estate of his 
adopting father’s father ; and it is hardly credible that such a one 
shouid have produced the contrariety of opinion which will ap» 
pear. Still more strange, that in the support of opposite doc¬ 
trines, reliance should have been placed upon the same authorities. 
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TIiose “ lioly saints” to whom the Pimdits refer, are greatly at 
variance with each other. Some holding that such a son is, and 
o!!)ers that he is not, heir to kinsmen. These opposing opinions, 
we are told, may be reconciled, by a reference to the qualities, 
good or bad, of the person adopter!; but this criterion seems to 
be abolished, in the present, or Kali, age of the world ; and its 
meaning is yet to be defined. To constitute good qualities, we 
are told by some, that a man must be versed in all learningT'and 
adorned with every virtue ; whilst good qualities are reduced by 
others, to liberality alone. 

Of the twelve descriptions of sons, six are said by Menu, to be 
heirs of kinsmen, and six heirs of their fiithers only. The doubt is, 
10 which class a son given in adoption belongs. 

Tn their enumeration, difierent sages assign different places to 

the son given.” As the six higliest are heirs of kinsmen, and the 
six lowest heirs of their fathers only, those vvho rank a son given 
in the first class, make him heir to kinsmen generally ; those who 
rank him in the second, confine his heir.sliip to the father. It is 
affirmed that the original collocation lias been, and affiruied that it 
has not been, altered by transcribers ; that the son given ought 
to stand in the first, and that he ought to stand in the second, 
class ; and 1 know not how, without the aid of common sense, 
such a question can ever be decided. 


It is said, in the way of reasoning, because he is to present the 
funeral cake to the manes of his grandfather, that he is to sue- 
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ceed to the estate ; but again, it is denied that he is to present the 
funeral cake. Some say that he shall present the funeral cake, and, 
shall not succeed to the estate; others that he shall succeed to the 
estate, but that he shall not present the funeral cake. In short, 
it is a question of Hindoo law. 

A majority of the Pundits who have delivered their reseripts de- 
clar«Tr^Aa# the adopted son shall succeed to the estate of his adopt' 
ing father's father, and they are apparently supported by the most 
rational construction ; yet from the Zillah of Saharunpore it is 
answered, that the adopted son is excluded from inheritance by the 
Mitacshara and all other authorities. 

I shall here give another quotation from the letter of/Sir 
am Jones, out of which I have already taken aa extract. lie 
seems to have been well aware of the peril in which suitors are 
placed by the uncertainty of Hindoo law, and the character of its 
expounders. 

Five and thirty years have elapsed since Sir WiUiaius letter 
was written ; and in that time, there have been many occurrences 
in the Supreme Court, such as could not have been within his con¬ 
templation. 

He says, It would be absurd and unjust to pass an indiscri- 
“ minate censure on so considerable a body of men ; but my expe- 
*^rie4t(fe justifies me in declaring, that I could not with an easy 
“ conscience, concur in a decision, merely on the written opini- 
“ on of native lawyers, in any cause in which they could have 
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‘‘ the remotest interest in misleading the Cowt; nor, how vigilant 
“ soever we might be, would it be very dilficult for them to mislead 
“ os ; for a single obscure text, explained hy themsehes, might be 
quoted as express aiiihority, though perhaps, in the very book 
“ from which it was selected, it miglit be differently explained, or 
’*' introduced only for tlio ‘purpose of being exploded.” 


Since the time ^ir William Jones wrote this letter, we haii^-had 
translations of Hindoo law books, in iiund)ers sufficient to enable 
English readers to judge for themselves; and those who have pe¬ 
rused them, must be convinced, that they contain enough, without 
being aided by the craft or the cunning of a Pundit, to mislead 
any man ; that they contain express and distinct authority, support¬ 
ing the affirmative and the negative of almost every question, 
That they admit of different explanations, it would be folly to 
deny, because there is hardly a passage in any one of them, whicl^ 
lias not been differently explained. 

But w hen w e talk of matter introduced for the purpose of being 
exploded, we ought not to forget that the niaUer so introduced, is 
as well attested as that, by wdneh it is to bo exploded. It frequent¬ 
ly happens, that he who assumes aright of exploding the doctrines 
of others, has his own opinions afterwards exploded ; and that the 
exploding authority, is exploded in its turn. 

Native lawyers, may not he deserving of the blame which is im¬ 
puted to them; but there are instances of tlieir partiality, and ter¬ 
giversation, which cannot be palliated or denied; nothing but an as- 
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certainment of the law, can prove a corrective of lliis evil; and, as 
their own law, is to be administered to our Hindoo fellow-sub¬ 
jects, we ought, in our decisions, to be guided by those rules, 
which are most consistent with its genera! tenor, v/hlch have been 
preferred to others, by the most able of their commentators, and 
which appear to be the most rational in themselves. We shall then 
by a series of adjudications give consistency to the law, and leave 
the rights of a people unmolested. 

I disclaim all intention of casting a reflection upon our present 
Supreme Court Pundits. 1 have had much conversation with thetn 
both, and I believe them to be in all respects, better qualiflt d 
than such men usually are, for their offices. Yet it has often In en 
observ ed, that opinions delivered in a particular cause, varied from 
those which had been obtained upon former occasions; and i 
persuaded myself, that it would be satisfactory at least, to ascer¬ 
tain their sentiments, at a time when they could not be biassed by 
favor, or by any feelings connected with the parties to an existing 
litigation. 

Notes, which 1 possessed of decided cases, enabled me to 
direct my enquiries, and to put such questions as might lead to 
a better understanding of the subject. I have been much assisted 
by 31r. Mactier, a most active and intelligent officer of the Su¬ 
preme Court, whose knowledge of his duty, enabled him to perform 
the tas!^ which he cheerfully undertook, of procuring me the Re¬ 
cords I required, and of pointing my attention to cases, which might 
otherwise have escaped my notice. 
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Toniyson, of whom I have before spoken, I am much indebtcti 
i'or a supply of knowledge, and for having been able to appreciate 
the value of information, which 1 had drawn from other sources, 
lie furnished the materials of which my two last c,hapters are com¬ 
posed, and I have to lament his absence from Calcutta, at a time 
when I required his aid. 

In mv cliapter on Adoption, the name of Mr. Illaquiere wilfoc- 
Ciir, He supplied me wdth a manuscript translation of his own, 
from the Sanscrit. The work which he translated, is a compila¬ 
tion of Sri Natha Bhatia, a celebrated pundit, under the title of 
DaMaka Nirnmja. I do not wish to conceal any of the debts wliicli 
} may have contracted, and 1 believe 1 have now acknowledge^d 
them ail. 

I refused admission to every thing, which I could not introduce 
willi some degree of confidence. My doubts upon the authenticity 
of an opinion, if they did not induce me to exclude it, have made 
rue accompany its atimission with such observations, as I deemed 
calculated to prevent that which was questionable, from being im- 
piieitly received. Nothirig has Srecn retained, which I could see 
reason to reject; yet caution may have failed in its office, and left 
rue exposed to the censure, which 1 was so anxious to shun. I can 
deny the charge of having substituted ray own, for other, authori- 
j. I have inserted but little that I did not tliink pertinent, and I 
uive omitted enough to acquit me of ostentation. 

it will be said that some of the doctrines to which I assent,-are 
contestable. I go fiirtlier,; I believe they are ail so. From what I 
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have already avowed, 1 need not now say, that it was this belief 
which prompted me to my iiridertaking-. Uncertainty, is the mis- 
chief to be remedied ; authorities from Hindoo law books, may 
be collected to support both sides of any question. All claims 
may be coimtemwiced, and ail decrees may be sanctioned, by au^ 
tbority. 


lit the Supreme Court, some principles have been established 
by decisions, and it may be useful to compare judgements which 
have been pronounced in similar cases, even when they are not 
consistent with each other; although we should not be directed to 
the right, we gain something by learning how to avoid the wrong, 
course; and I may not go too far when I say, that a position f/c- 
rectly at variance with any one in the following pages, ought not 
to be adopted without enquiry, or deliberation. 


If I have made myself intelligible, that may he considered by 
those, who have attempted to extricate the Hindoo law from hooks, 
as a matter of some insportance. Where I am rigid, assent may be 
the more easily conceded ; where wrong, I may he the more easily 
confuted. I have yielded to that, whiefi i conceived to l>e the best 
information. If 1 have laid a foundation, upon which a fabric may 


be raised by abler bands, and with belter materials, 1 shall he sa¬ 
tisfied. If I can, in future enlarge or correct this work, I shall do 
§0 from inclination, as well as from duty. 


Experience has convinced me that some such publication is ne¬ 
cessary. In this volume, it will appear, that two Pundits of the 
■^ame Court, may maintain opposite doctrines, and each' adhere 



own with resolution or obstinacy, deriving equal advantao^es 
om hooks of law, severally relyint^ upon different w riters for sup- 
ort, and each resting upon the same author with a parity of con- 

‘iflence. 


fn truth, it is difficult, if possible, with the purest intentions, 
i t coiiie at justice, by the Hindoo law^ Much of it is now obso- 
i. te, or declared to be inapplicable to this age of the world. Re¬ 
search is productive of little more than perplexity; the conflict of 
lawgivers is endless, and they can never be reconciled. Some 
.Pundits will prefer one text writer, and some one commentator, 
lo another; some will prefer the text to the commentary, and some 
ihe commentary to the text; some will give their opinions, taking 
the text and the commentary together; and some will pronounce 
ihe law, in an utter regardlossness of both. 

There is great scope for the exercise of partiality, and the ope¬ 
rations of corruption ; authors may have expressed themselves equi¬ 
vocally, to retain the power of interpretation in its greatest latitude ; 
expounders have failed in their attempts at illustration, if indeed, 
it was their intention to illustrate. They are seldom in harmony 
with their author, generally in discord among themselves ; and it 
never is practicable, to obtain the satisfactory solution of an exist¬ 
ing doubt. 


If this be admitted, and I never heard it denied, it siireJy be¬ 
comes desirable to set up points, which, being fixed, may guide 
ns to a viglit conclusion in some cases, ullliuugh they shoaid not 
direct us in all. If ceititude be established" in any particaiar, its 
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principle may be extended to doubts, which were not supposed to 
have been within its induence. 


Such considerations have induced me to attempt that, which I 
well know I am far from liavinj^ accomplished. I have had many 
difficoltics to encounter, but 1 believed that my endeavours could 
not operate injuriously, although they might not be productive of 
advantage; I therefore with but little leisure, and many objects 
to distract my attention, deierminei! upon an elFort (feeble as I 
feared it would prove) to give some consistency to the Ilituloa 
law, believing that 1 shall have been useful, if right; and if wrong, 
hoping that others, when they prove me to be so, will establish 
the doctrines by which we ought to abide, 

If my attempt can be said to have any merit, it is that of being 
the first which has been made to simplify Hindoo law; to separate 
its practical parts, from the theory and controversy with which 
they were intertwined or oonfoundetl. Jagannatha s digest, it 

is enough, in this place, to say, that tlie labourer might have given 
a more appropriate appellation to his work. 

Translators have their merit, but it does not follow that transla¬ 
tions have their use. The translator, having substituted a known, 
for an unknown, languag-e, \b fanctus nfflcio. lie has done all 
that he undertook to perform ; he gives an author to his readers, 
but be does not impart value to the gift; he opens the casket, but 
he does not add to the worth of its contents. If we find nothing 
but perplexity and confusion, disorder and deformity, the fault is 
not his. He is not answerable for the defects of his original, nor 



P R E F A ( ‘ P- 


xwi 


ouo'ht lie to 1)0 held responsible for the uselessness of bis o^vn hi- 
bours. He does not undertake to alter the nature of tbino's ; and 
tliat wbieh is unavailinii’ when known, iniojht as Avell have reniaincd 
in coucealnient, 

J'here are some strictures, to vvhieb 1 know this volume is ob¬ 
noxious, and there may be man^ which 1 do not anticipate ; want 
of time has occasioned faults of an ojiposite nature. It has pre¬ 
vented me from shorteniii<^ that, w hich will be lound too long ; 
and from lengthening that, which will be found loo short. 

1 might have greatly improved my arrangement, but, situated 
IS I w as, I must have left off dehcieiit in the method which 1 know 
<o be re(|uisite. 

1 should not have spared pains, if I could have commanded 
time. That Ava.s not within my power, and 1 judged it better, upon 
the whole, no longer to postpone a publication, w hich 1 icared w as 
not likely to be much improved l»y delay. 

I could not but feel for the situation of men, among whom I 
had lived the best years of 1113 life, w ben 1 rellecled upon the pre¬ 
carious tenure by wbicli their property is held, and considered 
(hat wealth might be cither given or taken aw'ay, under the same 
eirciimstances by the same law. II I shall have been the instru¬ 
ment of rendering tlicm more secure than, at present, they are, in 

r 
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tbe enjoyment of their rights, I shall have accomplished all tliat l 
hoped for, and more than I could have expected. 


FRANCIS WORKMAN MACNAGHTEN, 


Calcutta, the 22n(l November, 1834 . 



ERRATA. 


J''?'Te 2S line 10 for qnes.fio'^ahh/ read imquastionahhj. 

-- ?5 —— (in the note) for DiittUca read Dattaca. 

- -_ 9 for not read non. 

-142-- 15 for ci //?; read/f?;e years. 

,—144 - 9 for ready^ears. 

~ 211 ..— 8 for Dattica read Dattaca 

' — 2(i0 - 26 for suhtility read snhtiltii. 

For exceptions to rule Gth^ pa,«-e 146, see pajes 149 and 185. 

Other trifling errors may possibly be discovered, but none it is hoped of any im- 
portaace. 
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and if this son shall die an infant and unmarried, the estate wall go to his 
mother; but, if his mother should have died before him, the estate shall not 
go to another wife of his father, although if the son had died in his father’s 
life time, the father’s estate would have gone to his widows. The grandmo¬ 
ther (i. e. father’s mother) is the heir of an unmarried infant male, whose own 
mother is dead in preference to any other wife of his father. Upon partition, 
a woman will take one share as heir of her grandson, and another share as 
grandmother, altliongh she herself, as her grandson’s heir, is a partitioning 
party, or even if, as such heir, she had enforced the partition. In case of a 
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giandniother so sncceedinj, she must raaiiitain her daughters-in-law, or tiie 
cliildiess widows of her giaiidson's father. 

69. Sesbclmider Base v. Gooroopersmtd Bose and al. S. C. Guardian removed 
OB ace.ount of fiis niism^ujagemeiit. Upon a partition made between one son, 
gnd the sons of another son of A, the widow of A. wilibe entitled to one-tliird, 
the son to a txsird, and tlic sons of the other son, to <'i third of the estate. The 
only sen of ojie w ife shall take a share to himself, and the five son of ano¬ 
ther v,'i:e, siiail each take a sixth part, and their mother a sixth pa't of the 
remainder upon partition. Mother, instead of being entitled ahsolntelij to tiie 
share of movable property taken by her upon partition, declared entitled to 
the property so taken, rea? and personul, according to the niles of the Hindoo 
law. Pundits opinion. 


74, Jssurchmder Cmforniali and al. v. Govindchtmd Carformah and al. S. C. Will 
declared well proved, but wliolhj inoperullve, excejit, &c. Se\en sons who 
survived their father equally entitled to his estate. The widow of one, and 
the mother of one of the seven sons who died after their father, declared entit¬ 
led to their shares as heirs and representatives. Motiicns entitled to shares, 
on partition made by their sen.s. The principle of partition herein adopted, 
was not followed in the case of Jeeonionee v. Alktraru, &c. which was decided 
ten years afterwards. 

78. Govmd.chund Bgsacick v. Cosimlh Bgsaack and al. S. C. Executor relieved 
from his executonship upon I'ally fU;counting', and bringing' the money belong¬ 
ing to his testator’s estate into Court. Partition ordered. Will made by a 
Hindoo under the age of sixteen, declared void. 


83. Hoora.soondaree Dossce v. Cosinoth Busaack andcd. S. C. Widow declared en¬ 
titled to her hush a id’s estate. Tiie mother of an in/ant widovr appoint¬ 
ed her guardian, and a competent monthly allowance ordered to be paid out 
of her husband’s estate, for her support during her infancy. Jewels belong¬ 
ing to her and her husband, ordered to be delivered fcrlier u.se, to licr mother. 
Uecree rectified. Widow instead of being entitled to the nmvahlc jiropetty of 
husband absolutely, declared entitled to his estate to be possessed, used and 
enjoyed by her, in the manner prescribed by the Hindoo law. Widow order¬ 
ed possession of her husband’s movable estate; order appealed against by 
the next heirs of her husband. Bill filed by a mother claiming her .sliare of an 
e.state upon partition having been made between the widow o( her deceased 
son, and her two surviving' sons, dismissed rvith cost.s. Mother s right in liiis 
ease, taken awry by her husband’s will. Eli’ect given to wills. 
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1‘jfe Kullean Sing v. Kirpa Sing et al. S. D. A. Son adopted by verbal declaration 
only ; this according to the law, as it prevails in Mitliila. This a Critrima 
adoption; not known in Bengal. Lustration dispensed with in Critrima adop~ 
tion. 


12D. Sreinath Sarma v. RadhaJcaunt, S. D. A. Adopted son excluded from a sbara 
irs the property in his natural family. 

120. Dutnarain Sing and al. v. Rughoobeer Sing, S. D. A. Adopted son is entitled 
to the share of the jjerson adopting him. 

142. Kerutnarain v. Mussummut Bliohinisree, S. D. A. Adoption, as it appears, can¬ 
not take place if tonsure has been performed in the natural fathers,, or ha.s 
not been performed iir the adopting, father’s, family. Child adopted ought not 
to exceed the age of five years ; may be adopted at a more advanced age, if 
he be nearly related on the paternal side to the adopter., 

155. Gowerhullub v. Jmjgernotpersatid Mitter aiul al. S. C. Adoption prevented by 
the death of the father of tire boy y.ho had been selected for adoption, 

• 

1.56. ShaincJmnder and at. v. Narayni Dahee and ok S. D. A. Two widows if duly 
authorized by their hirsband to do so, may after his death adopt in siiccessioa 
to each other. 

157. Solidhna v. RamdalolPande and al.S.Ti. A . Husband may authorize his>vido’?T 
to adopt a .son after the death of one son whom he leaves sui'viving him. 


157. Gourepershad Red v. Jyniala, S. D. A. A husband having adopted a son on 
account of one wife, may authorize another wife to adopt a son for lierseLC 
If she does so after the death of her husband, the two sons so adopted will 
take the inheritance jointly. 

159. Gowerhullub v. Jaggernotpersaud Mitler and al. S. C. A widow, whose hus- 
band’.s father survives him, may by (he authority of her husband, adopt a son 
after the death of her husband’s father; and the son so adopted, will be entit¬ 
led not only to the estate of her husband, but to the estate of her husband’s 
father also. This adoption does not seem to require the sanction of the hus¬ 
band’s father, he liaving died leaving neither widow nor child surviving him. 
Quere.—What w ould be the rights of this adopted son, if the husband of the 
w oman who adopted him had had brothers, i. e. il'his father had had other sons? 
Pundits of the Supreme Court differ in opinion upon the case decided. Pun- 
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silts of the SmMer Dewmme AdatolMt. Case pnt for the opinion of PundUs 
ill the M’qfussU. For their opinions froni fiily-oae di/Fereut stations, sec tiic 
Ap]H!a!ii:£. 




EamnJamrkr Chatterjea v. Sumboochunder Cliatter 'ea, S. C. The Coprt erro¬ 
neously decides tliat a Brahmin may lawfully adop.t fiic son of iiis sister. 


1G8. Sree MooUe Dagitmbarce 'Dnhse, v. Sree Mootee Tarnmonep, Dabce and ai. S. C. 
Adoption iintler LucJdnaram Tagore's will—questisin as to which of lliree wi¬ 
dows lias a rifiiit to receive the son in adoption. Executor of Executor re¬ 
cognized by the Siipreiae Court as the Hindoo Tsstntor’s representative. This 
being a family of Brahmins, and the t;hlld adopted being son to the un¬ 
cle of one of the widows, can that widow of v.lio.se uncle the child is son, re¬ 
ceive him in adoption? Tiris boy being adopted, and having died, can lie 
now be replaced by another in a,doption? Qnere. 


177. Shamchimder and al. v. Nardyni Dabee and al. S. D. A. A man leaves two 
widows and authorizes tiiem both to adopt. One adopts in virtue of tliis au¬ 
thority, and she and her adopted .son both die. Ca.se not siatisfaetoiv y report¬ 
ed. The nature of the authority given by the husband not sta ted, nor how 
soon aftei' his death the first adoption was made. .After the death of tlie fir.st 
uddow vrho adopted, and of her adopted son, the otlier widow adopts ; held 
that the second adoption is valid; and that the .son .so secondly adopted is 
entitled to the whole estate of him, who had authorized his wives to adopt. 

181, Goivreepershaud Red V. Ji/tnakt, S. D. A. A childless man gives authority to 
each of his two wive.s to adopt He, in his life time, adopts a son on accoaiit 
of one wife. iVftcr his death the other wife, under tlis autiiority slse had receiv¬ 
ed, adopts a son for herself. Held that the adoption niadebylhc lui.sband Inm- 
ssif, did not abrogate the authority which he lia.d given to liis wives; arid 
cop-sidering the circuBistanccs of this case, tiiat the .secoiid iidoptioii was va¬ 
lid. It would .seem however, that the adopiion by the fadter himself, s/fier he 
had cfiven authority to his wives to culopt, would have ojieratt'd as an ad.nnp- 
tion of the autiiority .so given, if there ivad not beta, reason to ii:fei’, tlmt he 
intended, notwithstanding his own adoption, to coniiniis the iiowcr of adopt¬ 
ing in liis second wife. 

18-E Soluihna v, Ramdulol Pandn and al. S. I). A. A. iiirn iiaving a son ]:>y a de¬ 
ceased wife, may authorize his living wife to adopt is; case of the death of that 
sou, iiiit not ill case of a disagreement between him and the widow. 

B 



18o. Veyapzymal Plllay v. Narrain Pillay arid at. Decided in Oio Dxcorder’s CoiU't 
at Madras. Stiictures upon that decision. 

195. Gopeemohnn Deh v. Rajah Rajecrishna, S. C. Proof that a boy to bo adoptod 
did not exceed the age of (ive years supposed to be neceesary ; not pTosuroed 
tliat the necessary forms have been attended to, althoag’i cireumslauLes exist 
to show that adoption actually took place— semhh. 

19G. Kerutnarahi v. Bhobiiiesree, S. D. A. A hoy of the age of eight years may bn 
adopted, if he has not undergone the ceremony of tonsure in (lie fainiiy of his 
natural, but has undergone it in the family of his adopting fatlmr. 

■21{“. Goicrbullub v. Juggfrmtpersaud Milter aitd al. S. C. Said tlnit the dcatJi of a 
father who had consented to give his son iii adoption, bei'brc the gift of the 
boy actiuiily took place, will prevent bis (tne boy’s) being given in adaptio)!. 

228. Gopeemohitn Deb v. Raja Rajehrislma, S. C. Case arising out of the adoption, 
and will made by Rajet Nobkissen ; not luially decided by the Court. 

265. Raujkisno Bonerjee and al. v. Taraneychurn Bonerjec and al. S. C. (Master’s 
0.ifice.) .Opinion given by the Puiulits, concerning the right of a father to make 
uneqiial distribution among his sons. See also a conversation between the 
Supreme Court Pundits and me, upon the same subject, page 260; aiso Ap^ 
pendix, page 8. 

2G3. Raujkisno Bonerjea amlal. v. Taraimjchurn Boncrjcci and al. Furthcrprocced' 
ings on the Master’s report, S. C. 

26.9. Soorjecainar Takoors will, S. C. Property of all de.scriptions left by the Testa¬ 
tor to his brothers, .although he had a chihliess widow surviving ; eojssidcrati- 
ons thereon, 

.271. Edian'-hund Ral v. Eshorchnml Ral, .S. D. A. A Zemindar may give the 
w hole of his Zemindary to one son, making a pecuniary provision for his other 
•fjons. 

274. Sham Singh v. Mussmnut Umraotee, on the part of Kalee. Sur Singh, a minor, 
S. D. A. Ey the law as it prevails in Mit'Mla, a father cannot, by a deed of 
tjijl, nntuTontpaiiied by possession, give the whole of his ancestorial rnimovabic 
property to one .son, in exclusion of another. Quere —Does this decision admit 
that such a di.sposal of property may beunade in Bengal? 
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v >,). B mkeonmr Neaee Bachexpiillee v. Kisheahiakar Turk Siicosun, S. D. A. A. 
liiau may by the Hindoo law, as it prevails in Bengal, give by Daiiputra of 
doed of gift, the whoio of his aucesloriaT/muioml’le property, to Iiis yomgev, 
ill exclusion of his elder, son. 

Buewamyclmni Bunhoojea v. the heirs of Ramkamit Bunhoojea, S. D. A. A 
ilkmimna, or deed of partition, made by a lather, and not carried into effect 
hy him, in hh U/e time, is not binding uposi the sons after his death. This de¬ 
cision is very unsatisfactory, and seems to have turned entirely on poxsessiou 
not having been given by the father hi Ms life time. If this be settled as law, 
it nnist deprive tlie Hindoo of a right to dispose of his property by will. If 
t!ie detasioa implies a dcuial of tlio father’s right to inake an unequal distribu¬ 
tion of his property, among his sons, it is directly at variance with the two 
foijiier decisions. Observations on the conduct of tlie Stidder Heicannee 
A J K:d.ut, and other Pundits who were applied to in this cause. 

».. .>< Iflah uf, widow of Gungagmind Sein v. Kuleani, and two others, S. D. A. A 
\v.;io\v, possessing- a Talook by the death of her husband, cannot make a 
of it to en-iiro beyond her own life. 

Tiijya Dibeh v. Unpoornah Dibeh, S. O. A. A widow sucxeeding to an estater 
either as heir to her husband, or, upon the death of her son as his heir, has a 
life interest only; and upon her death, the estate she so succeeded to,in either 
case, will go to the heirs of her husband. An estate “passes to daiightei'S, 
tor the sake of male issue.” 

3i.O. Fjshanchuwl Mai v. Rshorchund Itai, .S. D. A. Said to have been received as a 
proixident which settles the question of a father's rigiit to dispose of his pro¬ 
perty, oven contrary to the injuncuuns of law, &.c. 

'dj7 Mr. Cocebrooke's opinion respecting the right of a Hindoo to dispo.se of his 
projierty by Avill. 

fl'W. Issurcknnder Cotfornmh and al. v. Govindchuml Vorformah tmd at. B. i'.. A 
will declared to be well proved, but wholly inoperative except as to use be¬ 
quest. Except that bequest, all the property left to a SMb, or idol. The will 
seems to be tliat of a madman. See Gocnlchunder CorformaMs will in the ap¬ 
pendix. 

S-23. Nubkissm Mitter and al. v. Hurrisclmnder Mitter and al S. C. An unequal 
di,stribatiou mudj o. property by a father not di.sputcd. Land, &c. left for 
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the maintenance of an Idol. This disposal by the Testator held good. It ap¬ 
pears that a father cannot by his will prevent the descendants from corning 
to a partition among themselves. In case of a quarrel among the descendants, 
and a separation; the family idols ordered to be enjoyed by them alternate¬ 
ly. The time of enjoyment to be ascertained according to the proportions of 
the estate which were left by the ancestor to the sevei'al descendants. Every 
thing given by the ancestor to the Idol to accompany the possession of it. 

331. Ramdullal Sircar andal. v. Sree Mootee Sooncdi Dabee and al. S. C. A bequest 
of property for pious purposes uirheld. 

S35. Radlmhulhhh Tagoi'e v, GopeemoJiun. Tagore and al. S. C. All the family pro¬ 
perty applied to the support and worship of a family Idol permitted. It 
seems to have been so applied by consent of the sons. 

030. Ramtoonoo Mullick and al. v. Ramgopatd MnlUck and al. S. C. Court declared 
that a Hindoo, “ might and could, dispose by will, of all his property, mova ¬ 
ble and inimovable, and as well ancestorial as otherwise”—Appeal—and 
Decree affirmed by the King in Council. A large sum directed to be applied 
to pious purposes, according to the Testator’s desire. 

3-19. Doe e.v dem. Kishnomohun Surinono v. Gopeeniokim Tagore and al. S. C. Will 
of self-acquired property; two sons disinherited (on account of misconduct) 
by the Testator; each left a legacy of 10,000 rupees only; one son, because 
deaf and dumb, left 20,000 rupees only ; and the whole estate, with the ex¬ 
ception of the above legacies, and 30,000 rupees, left for the worship of aa 
Idol, given to four sons equally. 

350. Gowerchurn Mullick, by his will disinherited one son on account of his alleged 
misconduct when serving in a house of agency; left him a small sum of mo¬ 
ney only. The estate very considerable. The testator’s will acquiesced in. The 
property consisted of movable and immovable, ancestorial and self-acquired. 

050. Woomischunder Pal Choivdry and al. v. Premchunder Pal Chowdry and al. S.C, 
Will of property supposed to have been self-acquired, leaving six anna’s share 
to two sons, and ten anna’s share to twm other sons, established. Supposed 
that the decree rvould have been the same, had the property been ancestorial; 
100,000 riqujes left for the purpose of establishing a SMb or family Idol, 

S5S. Rajah NobJdssen’s will, S. C. Altliough the Rajah had a begotten, and an 
adopted son, he left an ancestorial Talook to the sous of his brother; this act 
was affirmed by the Court. 
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357. Dtalchund Adie v. Kishoree Dossee, S. C. Will leaving propei ty, real and per¬ 
sonal, between the wife and the son of a Testator, affirmed. The wife declar¬ 
ed entitled tor life only, to her share. Qiiere as to tht^ propriety of this decisi¬ 
on, t],e property having been left as it ivas by the testator to 1m ivife. 

360. Soorjecomar Takoor’s will established, S. C. This will, although the testator 
had a wife, gave all his property (a provision which he made tor his wife 
excepted) to his brothers. 

301. Bnstom Doss Alullick v. Rajindro MuUick and al. S. C. A Hindoo, having a 
‘wife and two daughters, made a provision for them by his will, and left the 
whole of his estate to a brother. The estate was ancestorial and self-acquir¬ 
ed, movable and immovable; widow' of the testator, having commenced a 
suit advised to discontinue it. A first cousin, having a right to half of the 
property, relinquishes that right, and accepts of one-third; held good, as 
against his adopted son— semble. 

3611. Rogonot'h Pal’s will, S. C. Self-acquired property, movable and immovable, 
may be distributed by will, unequally -among the younger sons, in exclusion 
of the eldest son. 

370. Kishnonundo Bisivas v. Prawnkishno Bbwas, S. C. No objection made on the 
ground of a testator having left three-fourths of immovable property to one 
son, and ons-fourth only to another. 

S71. Debnath Sandial and al. v. Pat. Maitland and al. S. C. Hindoo leaves two- 
thirds of his property to religious uses. Wife burning with the body of her 
husband, not constructively supposed to die along with him. Legacy left her 
by her husband to go to her daughters, and not to make part of the residue 
of the Irasband’s e.state. 






OF INHERITANCE. 


TO prevent the confusion which might possibly be occasioned by a 
consideration of the rights of wido^vs, it may be declared, once for all, that 
a widow cannot claim any property in right of her husband, except such 
as the husband was actually possessed of 'iw his life time. For example, A 
has an only son B ; B marries and dies before his father, not leaving a 
son, but leaving his widow surviving. The wddow shall be entitled to 
the property wdiich was possessed by B her husband—but she shall not, 
upon the death of A her husband’s father, be entitled to his property. 
The estate of A, would, if B had left a son, have gone to him ; yet the 
widow shall not take it, because her Jmsband in his life time was not in 
possession, If B had acquired property, and if A (his father) had died 
first, and then B had died, leaving a widow but no son ; the widow would 
have succeeded to all, as well that which descended to B from his father, 
as that which he himself had accpured. 

1st. The primary rules of Inheritance are these—A (the original acquir¬ 
er) shall be succeeded 

1st. By his son, or sons—if no son, by 

2d. His widow, or widows—if none, by 

3d. His daughter, or daughters—if none, by 

4th. His daughter’s son or sons—if none, by 

5th. His Father—if dead, by 

(ith. His mother—if dead, by 

7th. His uterine brother or brothers—if none, by 
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8tli. His brother or brotliers of the half blood—if none, by 
0th. Sons of utei’ine brothers—if none, by 
10th. Sons of brothers of the half blood—ifnone, by 
llth. Grandsons of uterine brothers—if none, by 
J2th. Grandsons of brothers of the half blood. 

Here the succession in this line ceases. A’s Estate will now go back 
to the son or sons of his sisters, and their heirs ; failing them, to his pa¬ 
ternal grandfather,—then to his paternal grandfather’s widow,—then to 
the paternal grandfather’s sons and their heirs. 

I believe I have now set forth a sufficient number of Reversioners for all 
the purposes of utility. A Table in Mr. Wynch’s translation of the Daya 
crama sangniha may be consulted by those who desire to go further. I 
have given it in the appendix—I must add however, although the line of 
Inheritance, is perhaps less disputable than any other part of the Hindoo 
law, that the one marked out in the X)aya crama sangraha is not univer¬ 
sally acquiesced in. 

M hen no relations by blood are to be found, the property will go to 
spiritual preceptors, to Hrahmins learned in the Vedas, and finally to the 
King, or ruling power. There are many unconnected by blood, as well 
as spiritual preceptors^ and learned Jirahmins, who will succeed in pre¬ 
ference to the Sovereign power. Those (for instance) bearing the same 
family name—Fellow students^—and men descended from the same Pa¬ 
triarch. But Sovereignl y itself shall never succeed to the estate of a 
Brahmin, or to that of any other person, if there be a qualified Brahmin 
to intercept the Inheritance.* 

* Menu tlius la} s down tlie law—“ To the nearest Sapinda, male or female, after him in the 
third ueuToe, the in'.ieritanoe next belongs, then on failure of Supinda's, and of their issue, the Sa~ 
manodaca, or distanr kiiis.iian, shall be next heir; or the jpjntira/yrecc^tor, or the pupil, orthe/c/- 
low-ttudent of the deceased.” 
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2(1. There is a peculiarity in the Hindoo law, as it relates to descent in 
the right line. The estate cannot descend to o. great great grandson, unless 
there be an intermediate heir, through whom it may be conveyed. For 
instanc(% If A have a son F, B have a son C, C have a son D, and D 
have a son E ; E will then be great great grandson of A. Suppos¬ 
ing then B, C, and D to die in the life time of A, E shall not upon A’s 
death take tlie estate—nor sliull he e\ er take it, if it does not come to 
him through a long course ol reversioners. Yet if D had survived A, 
D would have taken as A's gi eat grandson, and E would have taken as 
D’s son. If C had survived A, C would have taken as A’s grandson, and 
E would have taken as C’s grandson—or if B had survived A, B would 
have taken as A’s son, and E would have taken as B’s great grandson. 

3d. In the above case (B, C and I) having died in the life time of A) the 
wddow or widows of A will in the first instance take his estate as they 
M'ould have done if he never had had a son, E (the great great grandson) 
being at present cut off from the Inheritance. 

4th. If collaterals, entitled to the estate be living, they shall take in ex¬ 
clusion of the representatives of other deceased collaterals—as, A, B, and G, 
(being uterine brothers) A dies leaving sons,—B dies childless not leaving 
widow, daughter, daughter’s son, father or mother surviving him ; C shall 
lake the estate in exclusion of the sons of A. But if Calso had died before 
J‘, leaving sons, then the sons of A and the sons of C would have succeeded 
jointly to B. But if B had had a half brother living at his death, the half 
brother would have succeeded in e.xclusion of the sons of his uterine 
brothers. 

“ Cn failure of all (hose, tbe lawful heirs arc such Brahmens as have read (he three Vedas, as 
are pare in budy and mind, as have subdued tlieir;7aifioKr ; and they must conse<iuently ofl'er the (fune¬ 
ral) cake: thus lUe rites of obsequies cannot fail.” 

“ The property of a Brahmen, shall never be taken as an Escheat by the King ; this is a fixed 
fawt hut the wealth of other classes, on failure of all heirs, the Kiug may take,” 
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6th. Supposing A to die leaving neither son, nor widow, nor dangliter, 
but having had daughters who all died in his life time leaving sons; then 
upon the death of A all the sons of all the daughters will succeed jointly, 
equally, and per capita to his estate. But if one of A’s daughters had sur¬ 
vived him, she would have taken in exclusion of her sister’s sons for her 
life ,—and her sons after her death would have succeeded jointly u iih tie 
ions of her sisters, all per capita to t!ie estate. 

6th. If from a defect of intermediate heirs, the estate shall go to the song 
of sisters, then all the sons of all the sisters shall take jointly. The sisters 
themselves, cannot in any case succeed to the estate. 

7th. If a woman before her marriage shall acquire property ins treed" hun 
(i. e. in her own right) or if, after her marriage, property shall accrue to 
her, (be it real or personal,) her husband will not have any control over it» 
but it shall be held at her own absolute disposal. 

8th. If a husband shall, in his life time, give real or immovable property 
to his wife, he shall continue to have dominion over it during his life ; 
after his death it shall become the widow’s (hers to whom it was given) in 
streedhun. 

9th. In case of personal or movable property so given by a husband to 
his wife, it shall be in slreedhun, and at her absolute disposal from the 
time of the gift. 

10th. In property acquired by the death of another, and property ac¬ 
quired by the mere operation of Hindoo law, there is not (as it seems) any 
distinction made between real and personal— movable and immovable. 

11th. In alienation of anceslorial property by the act of a party in poa- 
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session, a distinction (whether well or ill founded) has been taken between 
movable and immovable. It has indeed been affirmed, that even an 
distribution of ancestorial immovable property cannot be made among’ 
sons, grandsons, or great grandsons. 1 shall however, have occasion to 
enter into the question more at large in another part of this work. 

12th. The son is next heir of his father; and if there be any number of 
sons, whether by one wife, or by different wives, they will succeed as joint 
heirs to an undivided estate, without reference to their motliers, or tlie 
number of them which may have been born of each mother—they will 
all take equally per capita. The children of these sons will take 
stirpes. Thus if A shall leave three sons B, C, and D,—B by one w ife and 
C and D by another,— B, C, and D w ill enjoy the estate of A equally be¬ 
tween them. But if B shall die leaving two sons E and F,—if C shall die 
leaving three sons G, H, and I,—and if D shall die leaving four sons K, L> 
]V1, and N; then E and F shall be entitled to one-third,—G, H,and I, shall be 
entitled to one-third, andK, L, M, and N, shall be entitled to one-third of 
A’s estate ;—and they will so inherit jointly, or so take upon partition, even 
if B, C, and D, had all died in thelife time of A. B, C, 1), had they survived 

A, w ould have takenC(7yj<7«,—but their sons, or more remote descend¬ 
ants w ill take per stirpes; —and if in the life time of A, B had died leav¬ 
ing grandsons,—C had died leaving sons, and E had survived A; then D 
w ould have taken one-third, the sons of C would have taken one-third, 
and the grandsons of B w'Ould have taken one-third of A s estate. 

l.lth. The w idow, if there be no son, shall succeed to her husband’s es¬ 
tate, and this she shall do w hether he w'as of a divided^ or of an undivided 
family ; if there be a daughter, and no widow, the daughter shall succeed. 

14th. If there be a daughter and no son, the widow, if there be one, will 
first take her husband’s estate—and after her death it will go to her bus- 
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band’s daugliter if there be but one, or daughters, (if there be more than 
one) equally. 

15th. Upon the death of a daughter inheriting immediately from her fa¬ 
ther, or mediately through her father s widow, the estate shall go to the 
sou, but never to the daughter of this daughter. Nor shall it ever go to the 
daughter or the sou of her husband by another wife. 

IGth. A daughter taking immediately from her father, or through his 
Avidow, shall have an estate for life only. 

17th. A granddaughter, whether she be so by a daughter or a son, can¬ 
not succeed to her grandfather, or through the widow of her grandfather, 

18th. If there be two or more widows, and no son, the widows shall take 
equally, although some of them have daughters, and the others have been 
childless. The daughter or daughters, will in this case succeed to the 
widows respectively, as they die. They will succeed equally to those who 
were not, as well as to those w'ho w^ere mothers, and between the wi¬ 
dows there is no right of survivorship. 

19th. If a son had been born, and had died in the life time of his fa¬ 
ther, the mother of this son will not have any preference in consequence 
ol having borne him. The widows (the deceased son's mother included) 
will all succeed equally to the estate of their husband. 

20th. If a man shall leave any number of w idow s and a son by one of 
them surviving him, and if the son shall then die leaving neither widow 
nor son ; his mother shall then as his heir, succeed to the estate of his f a- 
ther, in exclusion of all the other widows. The other widows will in this 
case be entitled to a maintenance only. 
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21st. A sister whether of the half or whole blood, can never succeed 
to the estate of a brother, but the son of a sister may succeed ; and the son 
of a sister will succeed in preference to the son of an uncle. Thus, if there 
be two brothers A and B,—if A shall die leaving a son C and a daughter 
D, —and B shall die leaving a son E;—then upon the death of C, (without 
leaving a widow or child,) his cousin E (the son of B) shall not take the 
estate of C ; but the sons of D (C’s sister) will take it, although neither D 
nor her daughters could have succeeded to it. 

22nd. One sister cannot take property as the Heir of another—but one 
may succeed to another in the wealth which had been derived from their fa¬ 
ther—In this case she will succeed not as her sister’s, but as her father’s, heir. 

23rd. A brother may succeed to the property of a sister, held in street 
d'hun, but not to property derived by her from her husband. 

24th, It is a general rule, that a male succeeding to property, shall take 
an absolute estate ; and that a female so succeeding, shall take an estate 
for life only. 

25th. If a man shall leave a daughter or daughters, and no widow,—^his 
daughter, if but one, shall take his estate; his daughters, if more than one, 
shall take it equally between them. 

26th. If a man shall die, leaving any number of daughters, whose mo¬ 
thers are all dead, and one or more childless widow, or widows; the child¬ 
less widow or widows shall first take, and then the daughter or duugliters. 

27th. if the daughter succeeding shall have daughters only, the estate 
shall not go to them, although her son, or sons vvolild have succeeded to it. 
In this case it will go back to the mother of her father,—to the paternal 
grandmother of her with whom the descent stopped for w ant of mule issue. 
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28tli. It does not follow that a person whose duty it is to perform the 
skradha, or funeral rites, shall succeed as heir to the estate ; or that the 
person succeeding’ to the estate, sliall have the duty of performing the 
shrad'ha cast upon liiin. Sons of a sister may succeed to the estate, but 
they cannot perform the shrad'ha, except in the absence of relations in tlie 
male line; or except in a case in which it may be performed by any per¬ 
son of the same caste or tribe. So if there be sons of a sister, tlie sons of a 
male cousin cannot succeed to the estate, and yet it will be tiieir duty to 
perform the shrad'ha in preference to the sister’s sons. It is an invariable 
rule, that the shrad'ha can never be performed but by one of the same ca^^e. 

29th. If A shall die leaving any number of sons, and B (one of the sons 
of A) shall marry and then die leaving any number of widows, and a sor^ 
C, by one of them surviving him, the other widows of B hiving been child¬ 
less, or having borne daughters only ; if then C shall die, not leaving ei¬ 
ther widow or child,—C’s mother will, in exclusion of all the brothers and 
the other widows of B, take his (her son C's) estate. And if the mother of 
C had died in the life time of her husband B, or after his de.itli and before 
her son C, then the estate would not go to any of the brothers, or surviving 
widows of B, but it will go to the widow of A, the paternal grandmother of C» 

SOth. Supposing A to have two avives B and C, —B to have had a son D, 
and C to have had a daughter;—B then to have died in A’s life lim “,— A 
then to have died,—and D (the son of B,) and C and her daughter, to have 
survived him ;—supposing D then to have died, in this case tiie estate will 
not go to C or to her daughter, but it will go to the m )ther of A, who will 
succeed to it as grandmother of D. If B the mother of D had survived him, 
she would have succeeded as his heir. In the above case if A had had 
brothers, it would not have made any difference in the succession, as the 
grandmother of D, would have succeeded in preference to them, (D's 
imcles.) 
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31st. Widows who take an estate, shall take it for life only ; and if there 
are not daiif> hters, the next heirs of their husband will take as they die, 
in like manner as the daughters would have taken had there been any. 

32nd. Jf a w ife shall die in the life time of her husband A, she (the de¬ 
ceased wife) having left a daughter B,—if A the father of B shall then 
die, leaving a childless widow C and his daughter B surviving him,—G 
sliall first take the estate, and upon her death it shall go to B. 

83rd. On the death of a. maiden, her uterine brother or brothers shall take 
her wealth—If no uterine brother be surviving, lier HioMer shall take it. And 
her father, if her mother be dead—The wealth given by a husband to his 
v'ije, sljoll upon her death, revert to tlie donor—A married ivomans own 
j)rnper wealth, not derived from her husband, or her father shall go equally 
nmong her sons, and her unmarried daughters—If no daughters, the sons 
will inherit—and if no sons, the daughters—If there are neither sons, nor 
unmarried daughters, then the married daughters will inherit:— maiden 
daughters, and next, married daughters, shall succeed to the wealth given 
hy a father to his daugliter. I have omitted many inheritors of women’s 
wealth, and many distinctions which are applicable to those I have notic¬ 
ed. The subject is one more of curiosity than of use, for it rarely hap¬ 
pens that women die possessed of wealth. 

N. B. It will have been observed that by the Hindoo law, the wealth 
of a woman after her death, will be difi'erently disposed according to her 
situation, and the manner in which she became possessed of it—That the 
distribution of it will depend upon her having been married, or a maiden. 
And the mode of its acquisition—whether slie from her father—< 

whether she took it by gift from him, or from her husband ; and whether 

it was possessed by her in any other right. 

B 
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34th. If there be three sisters, A, B, and C, who succeed jointly to 
their father’s estate,and if they all die childless, or having daughters only ; 
—then upon the death of one, the two others will succeed to her share 
in equal proportions ;—and upon the death of one of these, the whole es¬ 
tate will vest in the survivor for her life; but upon her death it will not 
go to her daughters :—again, supposing A to die childless, or having 
daughters only, and B and C to survive her; supposing also B to have one 
son, and C to have three sons,—then upon the death of A her share shall 
go to her sisters equally between them, for their lives; and as they die, 
the proportion of B shall go to her son, aad the proportion of C 

shall go equally among her three sons_But if B and C shall each die in 

the life time of A, then the proportion of A shall be differently distribut¬ 
ed ; and it shall go to the one son of B, and the three sons of C in equal 
proportions, share and share alike.—That is, if B and C had survived 
A, their sons after the deaths of their respective mothers, would have 
taken per stirpes; —but ifB andC shall die before A, then their sons upon 
the death of A will take per capita.^Tlie law in one possible event, is left 
perfectly doubtful—there are opinions and authorities both ways_Sup¬ 

posing either B or C, (C for instance,) to have died before A, and B to 
have survived her; it is agreed that upon the death of A, her estate will 
go to B,—but whether on the death of B, it shall go to her onlp son, or be 
divided between him, and the three sons of C, is vexata questio. Except 
the law, as declared in the 5th rule, I cannot procure any light upon the 
subject; and according to it, or at least by analogy, I should be inclined 
to conclude, that upon the death of B, the estate of A is to be equally di¬ 
vided between the one son of B, and the three sons of C, share and share 
alike. 

There is no doubt but that the original share of B, will go to her onhj 
son; nor is there any, but that the original share of C shall be divided among 
her three sons—If the father of B and C had survived one of them, and 
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one of them had survived him, it is certain that the daughter surviving him, 
would take his w hole estate for her life,—and upon the death of this sur¬ 
viving daughter, that her son or sons, and her sister’s son or sons, would 
take the father’s estate equally and pet' capita among them.—And if there 
he two daughters, one having ten sous, and one having one son, if these 
daughters shall survive their father, it is agreed that they shall take his 
estate equally betAveen them,—and that upon the death of one, her one son 
shall take her share,—and upon the death of the other, her few-sons shall 
take her share among them, 

35th, It was formerly held by the Supreme Court that the widow took 
movable property absolutely, and immovable property for life only—but it 
has since been thought that there is not any ground for such a distinction, 
and that the widow takes but a life estate in movable well as immovable 
property.—In December 1814, in the case of Hoorasoondaree Dossee against 
Cosinot'h Bysaack and Ramanofh Bysaack, it was declared that Hoorasootv- 
dareewas entitled to an absolute interest in the movaJ/e property, and an in¬ 
terest for her life in the immovable property of her husband. The case was 
this, BishonoCh Bysaack, Cosinot'h Bysaack, and Ramanot'h Bysaack, were 
brothers.— Bishonofh married the complainant Hoorasoondaree. —He died 
under the age of sixteen years; having, as his brothers alleged, made a 
will in their favor. The Court determined that this will having been made 
in the minority of Bishouot'h, was void;—and the above declaration was 
made in. Hoorasoondaree's ia^ or, he (her husband) having died intestate —A 
bill in the nature of a bill of review was afterwards filed by Cosinot'h By¬ 
saack and Ramanot’h Bysaack a^ainsi Hoorasoondaree Dossee. —Error was 
assigned in the Decree having declared Hoorasoondaree entitled to an ah' 
solute interest in her husband’s movable property. 

On the 10th of December J818, the Supreme Court Pundits, (fTaraper- 
shad Bhattacharjea and Mritonjoyhee Bhidialunkar) were interrogated 
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to the right of widows succeeding to their husbands’ estateu The ques¬ 
tions and their answers were as follow ;— 

Question 1. “ If a Hindoo widow succeed to the property of her hus¬ 
band dying without male issue ; what interest does she take in his inmov- 
ahle property, and what interest in his movable property 

Answer. “ According to the Htiyahhaga and other Shastras prevalent m 
Bengal, there is no distinction in this instance, between movable and im¬ 
movable property.—The widow has a life interest in loth, and is entitled 
to the enjoyment of the same and to dispose of the same, by gift, mortgage, 
sale or otherwise for the benefit of her departed husband’s soul, even without 
the consent of her husband’s kinsmen. In so doing she will observe 
“ moderation” —(N. B. The Court Pundits explained the word “ modera¬ 
tion” used by them, to mean generally “ moderation in expenditure”_ 

but other Pundits present explained the “ moderation” of a widow to mean 
“ moderation in diet and clothing.”)—The Court proceed,—“ She 

has no authority whatsoever to dispose of the property by gift and so forth, 
for worldly purposes tmconnected with religious purposes, without the con¬ 
sent of her husband’s kinsmen.—If she does so, the act is invalid; (religi¬ 
ous purposes include a portion to a daughter, building temples, for religious 
worship,digging tanks and the like;) she may make gifts and donations to the 
relatives of her deceased husband,^—and, with the consent of her husband’s 
kinsmen, to her own family. The kinsmen of her husband have the priority 
to her own family with reference to gifts, because the widow is under their 
immediate control, k being incumbent upon her to act as they direct” 

Question 2. “ If she convey away his immovable property for other than 
an allowable cause, is such conveyance valid against herself, or the next 
of kin of her husband?—and if she give away his movable property for o(her 
than an allowable cause, is such gift valid against herself, or against the 
next of kin of her husband ?” 
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Answer. “ Such gift as to immovable property is not valid against her¬ 
self, or against the next heir of her husband.—The same would he invalid as 
to movable property. Jewels going to a widow as part of her husband’s 
estate, and given away allowable cause, could he recovered by her 

or her husband's next of kin the same as money." 

Question 3. “ Has the widow' an absolute (independent) interest in the 
property of her husband, cither movable or immovable ?” 

Answer. “ She has not an absolute interest in such property,—She has not 
an uncontroled interest in that property.—Slee can do nothing of her own au¬ 
thority." 

Question 4. “ Has a widow so succeeding a right to the possession of 
the movable property to which she has succeeded?” 

Answer, “ The widow so succeeding has a right to the possession of the 
movable property to which she has succeeded, subject to the control before 
mentioned.” 

Question 5, “ Have the relations of her husband any right to take such 
property out of her possession?” 

Answer. “ They cannot dispossess her of that property, but they may 
control her in the use of it." 

Question 6. “ Is there any difference in the quantity of interest which 
a woman takes in property hy partition between her sons, and that which 
she takes by the death of her husband without (male) issue ?” 


Answer. “ There is no difference in the interest so taken.—There are differ- 
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erit opinions upon this subject. Some Pundits affirm that property obtained 
by a warn xa sharing with her sons, is to be considered as streed'hun —or her 
own, over which she has perfect lincontroled authority.—There are opinio 
ons both ways—wa are of opinion that the most eligible mode would be to 
consider it streed'hun, it being more in the nature of a gift, that what sho 
succeeds to in her own right." 

Question 7. “ Does this answer apply equally to movable and immovabli 
property 1" 

Answer. “ It applies equally to the movable, and to immovable property, 
Fixedpropertj given by a husband to a wife, is not alienable by the wfe." 

Question 8. “ If a widow for a just cause ceases to reside with the fa¬ 

mily of her husband, does she thereby forfeit the right of succession to her 
husband’s estate V' 

Answer. “ If a widow from any cause other than ceas¬ 

es to reside with her husband’s family, and takes up her abode in the fa¬ 
mily of her parents, her right would not be forfeited.” 

Question 9. “ Where the consent of the husband’s kinsmen is necessary 

to’authorize the widow to make gifts, &c. for other thin religious pur¬ 
poses—who are those kinsmen whose consent is requisite ?” 

Answer. ’’ Those who are next immediately to inherit the property after 
her dicease."-^-^ The Bibxd'h Rutnakaru and Bibud'/t Chinlamonee are of 
authority in this country, where uncontradicted or not censured by the Daya- 
bhaga and Dayatutwa and other treatises current in Bengal.” “The ii*- 
badih Chintamonee and the Bibad'h Rutnakara axe not current in Bengal. 
—They are of authority in MiVhyla" 
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On the same day Seehnot'h JBidyabaFhusputtee,—Ramohun Bidyalah'Lus- 
puttee,—Duhectiuruu Turkalunhar,—Sumboo Bak'hufputtee, and Radanoih 
Turkosedundo were interrogated by the Court; and they say, “ We ditTer in 
opinion from the Pundits of the Court in this respect according to the 
Bayabhaga and Dayatutwa, the donation of property is valid, although 
the Bonor incurs moralgutll.—'T)oe Pundits of the Court have quoted the 
Bayahhaga as their authority'— we therefore differ from them in opinior, 
There are older treatises of law, by which donation of property as before 
stated, is declared void. The ancient lawyers are of opinion that the alie¬ 
nation of property by a person who has not uncontroled authority over it, 
is void; and in this there are distinctions—as to fixed and proper¬ 

ty and so forth. It is our opinionihini, consonantto the doctrine laid down in 
the Bayabhaga,{\\e tvidow has authority to dispose of her husband's property 

for religious purposes without the consent of her husband's relations,_and 

that she has not the power to dispose of it for other than religious jnirpos- 
es without their consent; —hut, that if she does so, the disposal is valid, 
having a vested Y\ght thevein.— Vachusputtee and Chundyshawai'a decliWQ 
that a childless widow succeeding to her husband’s property, has indepen¬ 
dent authority over the movable part of her husband’s estate, and not over 
the fixed property.—The doctrines laid down in these tw'o codes which have 
not been declared inadmissible by the author of the Dauahhaa-a and 
Bayaiulwa, are still considered of authority in this part of the country.— 
This doctrine has not been cnntradictcdhs Xho BayabhagaseaCL Bayatutwa. — 
The subject is not particularly noticed in either of these books; The com¬ 
piler of the Bihadhee Cliintamonee 'ys'as Bak'hv.sputlee Blissre; xod the com¬ 
piler of Bibad'h Rutnakaru was Chundeshswara.” 

Next came the Pundits Rughoram Shiromonee, SLndKunnc/ninder Bldhya- 
lunkar ; they were asked, “ Do you agree with, or difier from, the oi)ini. 
.ons of the Pundits of this Court delivered in your hearing, on the several 
points of law, as laid down by them ? If you agree, say.sou not, state in 
what respects you dilfer.” 
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Answer. “ We agree npon all points with the opinions given hj the 
Court Pundits, with this exception—They stated that gifts of movable and 
immovable property made by a widow for other than an allowable cause 
were not valid against herself or tlie next heir of her husband—We 
agree with them in saying that such gifts are not valid as against the next 
heir of the husband—but they arc valid as against the widow who could 
not reclaim them, whereas the heir is entitled to do so." 

With such guides, I believe it will be admitted, that it was not easy to 
arrive at the right conclusion. The Court took time to consider the matter, 
and to obtain further information.—Finally, on the lUh of August, 1819, it 
was declared, that Hoorasoondaree Dossee, the widow of Bishouot'hBysaack, 
do take both his movable and immovable property to be enjoyed by her in the 
manner prescribed by the Hindoo law. 

The original Decree was thus altered—The Court having rescinded that 
part of it, which declared IIoorasooiaLree entitled absolutely, to the mov¬ 
able property of her husband. It might perhaps have been better if the 
Court had embodied in this last Decree the opinion which was declared 
from the bencli by, I believe, ail the Judges, namely, that witlj respect to 
the wndow’s right, there is no distinction between movable and immovable 
property, and that she has no more than a life interest in either. An ap« 
peal from the first Decree was then depending; and that, according to 
my recollection, was the reason assigned by the Court for not wording 
the Decree, according to its own conviction of the law. 

The opinions of nine Pundits, which I have given above, although not 
concurring, are certainly less discrepant, than the opiuious of Pundits are 
usually found to be upon any qvmstion. The five Pundits who were exa¬ 
mined next after the two who belonged to the Court, declare, that “ the anci¬ 
ent Lawyers are of opinion that the alienation of property ny a person who 
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Mo^ «MCOK«ro?erf authority over it, is void” They then say, “ there are dis¬ 
tinctions as to ^j:ed and movable property.” They conclude by giving their 
opinion generally, (without regard to the distinction which they admitted 
to exist between fixed and movable property,) “ that consonant to the doc¬ 
trine laid down in the Dayabhaga, the widow has authority to dispose of 
her husband’s property for religious purposes, loilhout the consent of her 
husband's relations, and that she has not the power to dispose of it, for other 
than religious purposes, without their consent;—but that if she does so the 
disposal is valid, —she having a vested right therein.” It is not easy to con¬ 
ceive that a person may by virtue of a vested right in property, make a va¬ 
lid disposal of it, if tliat person has not a right to dispose of the property 
at all. I do not at present, nor did the five Pundits, speak of property 
given for religious purposes. That point will require a separate considera¬ 
tion. The two Court Pundits informed us in answer to the second question 
wliich was put to them, (and wdiich excluded^dts for religious purposes,) th;tt 
“ such gift as to i/nmom^/e.property is not va/idagainst (the widow) herself 
or against the next heir of her husband. The same would be invalid 
to movable property.—Jewels going to a widow as part of lier husband's es¬ 
tate, and given away without allowable cause, could be recovered by her^ 
or her husbands next of kin, the same as money.” This I presume must have 
meant money due to them. Tlie two last Pundits examined agreed with 
those of the Court in saying, “ that such gifts are not valid as against the 
next heir of the husband” and they very rationally disagree, by saying that 
such gifts “are valid as against the widow, who could «o£ recoeer them, 
whereas the next heir is entitled to do so.” 

It is evident, I think, when the Pmulils spoke of a Jewel, tliey meant to 
be understood, that if any thing was given by a widow, without allowable 
cause, it might, ij it could be identified, be recovered by the next lieir, 
trora the donee. It is said “ money has no eai' mark”—and the next cf kin 

G 
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who attempted to recover a sum of money from a donee to whom the wi¬ 
dow had given it without allotvable cause, would probably have many dif¬ 
ficulties to encounter, and must, I should think, necessarily fail, if it did not 
appear that the widow had diminished the principal of her husband’s per¬ 
sonal estate 

The Supreme Court never had a doubt as to the limited right of a widow 
over immovable property, nor ever at any time considered, that she had 
more than a life interest in it. The question in this case, if not lost sight 
of, was not kept fully in view. The Court Pundits indeed, in their answer 
to the seventh question, seem to }^ntmovable and immovable property upon 
the same footing,—and for ray part, so far as a widow is concerned, I have 
been unable to trace any distinction between them in the Hindoo law. I took 
great pains to come at the best information which was attainable, during 
the time we were considering this question after having examined the Pun~ 
in Court, and I was satisfied at last, that in the case of a widow', there, 
is not any distinction made by the Hindoo law, between movable and bn- 
movable property in her hands. 

Two cases which were tried before the Supreme Court may serve to 
illustrate this question, as it relates to immovable property,—They were both 
in Ejectment. The first was tried on the 9th of November, 1816, and was 
John Doe on the joint and several demises of Kisnogovind Sein and Para- 
monee Dossee v. Gunganarain Sircar. Kisnocaunt Sein, the brother and 
one of an undivided family with Kisnogovind Sein, (one of the lessors of 
the Plaintiff,) died in 1801. He did not leave any issue, but left two widow's 
Oojulmonee Dossee and Paramonee Dossee, (now one of the lessors of the 
Plaintiff,) surviving him. Oojulmonee had died some time before the actionC 
was brought, and it was alleged that she had in her life time, made a 
conveyance of the premises in question to the Defendant. Kisnogovind 
(the lessor) was next heir after Oojultmnee's death, to her proportion of 
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the estate of Kisnocaunt, which had continued to be undivided. One wit¬ 
ness only w as examined ; when the court, satisfied that the case was aC' 
cording’ to the statement, declared a decided opinion that Oojuhnonee 
had no right to make any grant of her interest in the estate which could, 
enure beyond her own life—The defendant finding that the grant (which 
it now appears he had) from Oojuhnonee, would not avail him, declined 
further contest, and a verdict was given for the Plaintith 

The other case came on, (the trial lasted several days,) on the 25th of 
June, 1817. It was John Doe on the demise of Ramanund Muk'hopodia 
V. Ramkissen Dntt. Nopati Shd had been dead about fifty years. He 
left two widows, one of whom burned with his corpse. The other Poora- 
nee Dossee is still alive. Nopan Shd not having left a son, and one 
widow having sacrificed herself, the other (Pooranee) succeeded to the 
estate of her husband—She had made a grant of the premises in question 
to the lessor of the Plaintiff; and they were afterwards seized, and sold 
in execution in satisfaction of a judgement which had been recovered a- 
gainst her. The lessor of the Plaintiff had been in possession, but dispos¬ 
sessed by the Defendant, who was purchaser at the Sheriff’s sale, and the 
present action was brought to recover the possession. 

There were some circumstances in this case which were calculated 
to excite suspicion. No pecuniary consideration had been given by 
the lesser of the Plaintiff to Pooranee Dossee- She was said to have 
made the grant to him J'or the benefit oj' her husband's soul, he (Rama- 
jiund) having been a Brahmin. It clearly appeared however, that the 
deed of gift had been executed before the suit, on account of the costs 
of w hich the premises were sold, had commenced; and it also appeared 
that the Hefendaut had notice before the biddings at the Sheriff’s sale 
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were entered on, that the lessor of the Plainfiff was in possession of the 
premises by virtue of a deed of gift made to him of them by Pooranee 
Dossee —the verdict of the Court was not unanimous. Sir Antony Bul!er 
and I, were of opinion, (against the opinion of the Chief Justice) that the 
Plaintiff ought to recover, and he recovered accordingly. 

Had a proceeding been instituted by Pooranee Dossee against Ramn- 
nund Bundhajtodia, I should probably have been inclined to think, that 
from a want of consideration, he could not hold as against her; but as she 
teas still alive, and examined as a witness on behalf of the Plaintiff, I 
thought that a verdict against him, w'ould have amounted to a denial of 
her right to dispose of the property in question for her otvn life. 

There was not, I may venture to say, any disagreement on the Bench 
upon the subject of Hindoo law. A majority of the Court thought tlrat 
there was not any fraud which ought to operate as between the parties io 
the pending action —and the case being free from fraud as to them, that 
the Plaintiff ought to recover. It was admitted by all that a grant made 
by her was good for her life. If after the death of Pooranee Dossee, the 
heirs of Nopan Shd shall proceed against Ramanund Mukhopodia, the 
case will be very different 5 1 do not foresee that he can have any defence 
as against them. 

In the year 1799 the Court seems to havethouglit in the case of Dialchurid 
Adie V. Kishoree Dossee, that a woman (widow) is not to take more than an 
estate for life in the movable property of her husband ; and I am not able 
to discover why it first began to declare the icidow —and mother, entitled 
to an absolute property in the movable, and a life interest only in the im¬ 
movable estate. 


In this last mentioned case Jugul Adie died, leaving his wife Kishoree 
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Dossee and his son Nwidohl Adic surviving. Dialchund, the son of Nuu~ 
i'iolol was the complainant, Nundolol having died before the bill was 
filed. By thus bill claimed the whole of the property vhich had 

belonged to Jugul; also that whicli had belonged to Nwuwlvl, it having 
been alleged that Isundolol had acquired separate properly in his father’s 

(Jvgul's) life time, and after death.- Kishoree denied that Nun^ 

dolol had acquired any property at any time : aud she setup a willoft/M^i/f 
by which he had appointed her his executrix, and his executor,—^ 

and given his estate jointly between them : under this will she insisted that 
she w as entitled to oneihalf of JuguVs estate, admitting that the complaia* 
ant as son and representative of Nundolol, was entitled to the other half; 
but claiming the right of management of his half until he attain¬ 
ed the age of sixteen years. He was then four or five years old. 1 shall 
have more to say on this subject when I come to treat of wills ; in the 

mean while, I mention the case, merely for the purpose of showing the 

• 

opinion which the Court at that time entertained, respecting the right of 
ft woman who came into possession of her husband’s estate— even hy 
his will. It was declared that Dia/c/i««d (the complainant) was entitled 
to a moiety of the estate. One half of the personal property (which was 
very considerable) was ordered to be paid into the hands of the Account¬ 
ant General of the Supreme Court for his use. A receiver of the real es¬ 
tate w as appointed, who w as ordered to pay one half of the rents, issues, 
and profits of it, into the hands of the Accountant General, to the complain¬ 
ant’s credit,'—and the other half to the Defendant during her 

life, to be disposed of by her as she tliought proper:—as totheotlier half of 
the personal property, the defendant Khkorce was declared entitled to it 
for her A/r, and it was ordered that such proportion of it as was not in¬ 
vested in Company’s securities, should be so invested ; and so endorsed 
as to prevent-her from disposing of it,—that as the loans were paid off at the 
treasury, the money should be reinvested, and endorsed as the former se- 
curities'had been.—and that she should be entitled^ during her life, todruw 



2? 


OF INHERITANCE. 


tlie interest, and to use it at her own will and pleasure—with re.spect to 
the profits or savings which had been made since the death of she 

was declared entitled to a moiety of them, in her own absolute ri^ kt and 
at her own disposal, —and the Court did “ further order and decree that 
the said Defendant, Kishoree Dossee, is entitled to, and sliall have, receive, 
and be paid, previous to any division, and over and above the sums herein 
before mentioned, from the joint stock of the said estate, and to be at her 
own disposal, the full and just sum of Current Rupees seventy-nine thou¬ 
sand three hundred and sixteen, fourteen annas and two pie, the said 
Nundolol Adie having in his life time, and the said Dialchund Adie, since 
the death of the said Nundolol Adie, having expended that sum on their 
separate accounts, from the joint funds.”—The above is part of the Final 
Decree. The cause was long pending in Court. It appears that cause was 
shown on the Qth andlth of April, J7b5, against a rule which had been 
obtained on the 28t/i 1793, and that the Court (April, 1795,) 

declared the Defendant Kishoree Dossee was entitled to an estate for 
life, of and [n one moiety oi \\\e estates bequeathed by the will of 
Adie deceased, with full permission to dispose of the rents, issues, and 
profits thereof, during her life, and with ltkkrty to bkkak into the 

PRINCIPAL SUM for PIOUS USCS Or OTHER PURPOSES with THE EXPRESS 

PERMISSION of this Court, or with the consent of the said Dialchund 
Adie, her grandson, after he shall come of a^re." —N. B. It was tliis rule 
that directed the Registry, &c. of the Company’s securities, so as to pre¬ 
vent their negotiation when in the hands of Kishoree Dossee. 

The ivliole of the proceedings in this case are not perhaps quite recon¬ 
cilable with other decisions which have since taken place in the Supreme 
Court. It seems clear that the grandmother, ( Kishoree Dossee) had such 
an interest in the real estate as would have entitled to her to a partition, 
and if she had insisted upon one, that she might have got into the receipt 
of the rents, &c, of one half of the landed property, and got rid of the 
receiver, so far as she was concerned. 
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This was the case of a will —and the right of Hmdoos to make willa 
had not then been so fully recognized by the Supreme Court, as it has 
been since. The subsequent decisions warrant us in thinking, that such 
an instrument would now have a more enlarged operation in the widow’s 
favor ; but it seems at that time, to have been assumed that a widow could 
not take more than a lifo interest in the estate of her husband. The Court 
must, I conceive, have been misled, by adverting to the law which would 
have applied if she had taken upon or in consequence of her 

husband’s death without male issue. But be this as it may, I mention the 
case for the purpose of proving what it questionably does prove ; namely, 
that the widow’s power over the movable, was put upon the same footing 
w ith her power over the immovable, property and it was declared that the 
consent of her grandson after he came of age, or the express permission of 
the Court (whose ward the grandson was) during his minority, w^as neces¬ 
sary for the purpose of enabling the grandmother “ to break into the prin,; 
cipalsum," even for pious uses.” 

I cannot but wish that the law, as it w^as certainly understood to exist, 

in the case of Cosinoth B^saaclc and Ramanoth Bt/saack agmiist Hoora- 

sootiduree Dossee may be adhered to. The Judges were satisfied that a 
distinction betueen movable and immovable property in the hands of a vvi* 
dow was groundless.—The hardsliips which iu former times might have 
arisen, by preventing a widorv from breaking in upon the principal, can¬ 
not now be apprehended :—we have imv public funds in which the money 
may be j)laced, and from which the widow may be secured for her own 
use, as much as can be made of her husband’s property ; and as much 
probably, as he, had he lived, would have expended. The of his 
next of kin to succeed after the widow’s death, has never been questioned. 

■ If slie pleases to make gifts to Braltnins, and to perform other pious 
duties, they will not be the less meritorious for having been perfom.ed at 
her own inconvenience; or the more so, for having been perfoiined in 
fraud of the Revei'sioner, 
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It is, we are told, immoral, sinful, forbidden—and therefore I should hope 
illegal—fov a widow to deprive her husband’s heirs of the estate, by giv¬ 
ing it away in her life time—but some Pundits say No.—Immoral, and 
sinful, and forbidden we admit it to be,—yet being done, it is valid in law. — 
That is, the brothers have a right to su’cceed, and a sister-in-law has a 
right to cut them off from the succession. The property is by law to be 
preserved for them, and she hy law may squander it away at her pleasure. 

Landed property, if it cannot be kept in the hands of a widow, may 
be recovered from those of her alienee. And what reason is there in the 
law which declares that the next in remainder may be irretrievably cheat¬ 
ed out of his interest frt money, —yet enables him to do himself justice if a 
fraud should be attempted by the disposal of land to his prejudice ? As to 
the widow herself, it is surely enough to expose her to imposture, and tO 
suffer her to be cajoled out of every thing that is her owth 

I remember to have been much affected when Pooranee Dossee came 
to give evidence in the Ejectment of which I have spoken. It was prov¬ 
ed that she had given gold ornaments and money to the -per¬ 

haps all that she had. They told her however, that it was necessary to give 
land also. When she was examined as to her interest in the question, she 
said with great simplicity that it “ was usual to give to the Brahmins, but 
never to take any thing/rowt until a person was driven to the last 

jpush.” She was now old and decrepit. She had given away prQperty to 
the amount in value of many thousand Rupees, and when she was press¬ 
ed for an answer on the ground of her interest, she said she thought it like¬ 
ly, if the plaintiff recovered in this-action, that the man to whom she had 
given all, might allow her, as he had allowed her before, to squat herself 
down in a corner of the house. 


Considering the helplessness of such creatures, and the nature of those 
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into whose hands they are likely to fall, I cannot but think that Courts 
of Jiistice ought to interpose their authority as far as the law will allow;—■ 
and I believe it will allow of their securing the principal for the next of 
kin, giving to the widow its annual produce during her life. Such a mea¬ 
sure, if she is to be plundered, would make it the interest of her plunder¬ 
er, to treat her with humanity and care. But the influence of Brahmins, 
the terror of her ghooroo or spiritual teacher, and the cupidity of her 
relations, operate so powerfully upon her weakness; that it is, in my 
judgment, the duty of our Courts to adopt some means, whereby the ex¬ 
pectant may be secured in his rights, and the widow herself protected 
against such a host of assailants.* 

If, upon the death of a Hindoo, his sons shall all be under age; the mother, 
or mothers of these sons, shall manage the estate during the minority. If 
there be a son or sous by one widow only, that widow shall manage un¬ 
til her sou or one of her sons, shall attain the age of sixteen years ; and 
this she shall do although her husband left other widows, if they are 
childless, or mothers of daughters only. 

If there be four widows, two of them mothers of sons, one the mother 
of daughters and one childless; the two mothers of sons shall manage 
jointly in exclusion of the other widows, until a son of one of them shall 
attain the age of sixteen years. 

This is the Hindoo law, as it prevails in the Supreme Court ; but by 
the Regulations of Governmeuit, which are law in the Mofussil, the mino¬ 
rity of sons continues uutd they attain the age of eighteen years. 

* I find the followiiiic passage in the Dvttikc 3fiiyiansa, “ Since the power of widows is fixed, to 
be that of wsinff property duriny their lives, it is estahiishe i. that they have not power to adopt a son.” It 
will be observed that tl.is is a 5 'CTern/proposition, applied to the subject of adoption in particular; 
ant that the power of adoption is denied to widows, because their pow er as to property, is that of using 
it for their lives only. 

D 
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For the purpose of paying debts contracted by the deceased liusband; 
bis widow, or widows, may sell, and make a good title to, his estate, or- 
a competent part of it. She or they may also raise money by sale or 
otherwise, if it be necessary for the maintenance of the children, or for 
the due performance of religious ceremonies, or for other necessary family 
purposes. 

The power of their mothers •will cease, upon an attainment of oneoftlie 
sons to the age of sixteen years ;—and an adult broth(=^r, during the infan¬ 
cy of his brethren, will have the same power, which the mothers possess¬ 
ed during the infancy of all. 

Contracts made by the managing member of an undivided family, are, 
generally speaking, valid, and binding on the other members : but this 
pmst be understood as applying to such contracts as have been necessarily 
made; or such as have been entered into, in the course of the family's trade, 
dealings, or concerns. Fraud will vitiate all such contracts and give the 
members defrauded, a remedy against the manager, or the paracs with 
whom he shall have dealt, as the case may require. 

In the Supreme Court, Frauds among Hindoos, and among British 
subjects, have always been considered and determined upon the same prin¬ 
ciples. 

It has been ruled by the Supreme Court, that the purchaser joint 
property from one of an undivided family, must look to tlie necessity for 
selling which existed at the time of the sale, and even to a proper at)pli- 
cation of the purchase money. 

Nonclaim by tlie infants after an attainment of their age, will be con¬ 
strued into an acquiescence in the sale. This is reasonable and consonant 
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to the rules of Hindoo law. Four years’ nonclaim, after an attainment of 
full age, is the term which is said to bar the right of recovery from a pur¬ 
chaser—but this supposes the sale to have been made from necessity, and 
without fraud. Many circumstances may be connected with the transac¬ 
tion, which will either lessen or enlarge that period ; such as absence of 
the claimant, or his being under some special disability upon his com¬ 
ing of age—his being hdly apprised, or in a state of ignorance as to his 
rights—his having permitted, or prohibited an expenditure of money by 
the purchaser, upon the premises; in short every thing may operate, as it 
shall tend to indicate good or bad faith in any of the parties. 

It is necessary that such a power as the one I have mentioned, should, 
during the incapacity of some of the family, be vested in those who are 
capable of conducting its concerns; and as such a power is liable to be 
abused, it is certainly proper that its exercise should be examinable, and 
that those who are excluded from interference, should be protected against 
fraud or collusion. 
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1 SHALL here confine myself to Partitions made by the partitioning 
j)arties themselves, or enforced by one having a share in an undivided es¬ 
tate,—and the immediate consequences of such partitions when so made. 

Partitions made among others, by the sole otener in possession, may be 
more properly noticed when 1 come to treat of wills, gijts, or unequal dis¬ 
tribution. 

To this chapter I shall subjoin some decisions of the Supreme Court, 
which may throw light upon the subjects of Inheritance and Partition. 

The right of a great grandmother to a share of the estate, upon a parti¬ 
tion made of it by her great grandsons, is no M’hcre recognized in the 
Hindoo law. Between such parties it is not indeed likely that a question 
should ever arise—none, that I know of, has hitherto arisen—But whe¬ 
ther it be that this is a casus omisstis —or whether Hindoo leg islators thouo-ht 
it impossible that a woman could live until her^'m<^ grandsons divided 
the estate—or whether, contemplating the possibility, they thought she 
ought not to be entrusted with property after having attained such an age, 
must be left to conjecture—The fact is certain, that there is no provision 
made, by which the great grandmother can claim any share, in case of a 
partition of the estate by her great grandsons—By moral obligation how¬ 
ever, they are bound to support her—and this is a duly, the jrerformauce 
of which, might undoubtedly be enforced in the Supreme Court. 
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A woman’s right to a share of the estate, if even one of the partitioning 
j)arties be a great grandson, is no where expressly declared. 

In the case of Gooroopcrsmid Hose v. Seehchunder JBose, &c. the right 
of a woman to come in for a share ii})on partition made by her son and 
grandsons was questioned.—I shall have occasion to advert to this case 
f gain. In the mean w hile 1 shall say, that the opinions of such Pundits 
as rvere acquainted tvitli the contending parties, ran in opposite directions, 
—some afiirming the woman’s right to a son's share, and some denying 
her right to any share. I he case, so far as it relates to the present point, 
w as shortly this, Kisncram Hose died leaving two sons, viz. Goorooper- 
snud, the complainant, and Bluddungojmul, w'ho before the filing of this bill 
had died, leaving six sons.— Kisnoram left a widow, named K'hunjunnee 
J-hssee, w ho was the mother of Gooroopersaud and MuddungopauJ, —Upon 
a partition prayed as between Gooroopersaud, and the sons of Muddungo- 
paid, (that is betw een K’JninJunnee’s son, and her grandsons,) the qiiesti-* 
on arose. It w as admitted by oil the Pundits, that she would have been 
entitled to one-third of Kisnoram s (her husband’s) estate, if the partition 
had been made by her sons Gooroopersaud and Muddungopaul. The una¬ 
nimity of this concession may perhaps be accounted for, as it did not 
aflect the interest of any one of the litigants, or make any advance tOr 
w ards a termination of the contest. As to the point at issue, some Pun¬ 
dits declared, the partition havir g been postponed until after the death of 
Muddungopaul, that K'hunjunnee was not entitled to any share. Others 
declared that her right w'as the same, partition having been made betw een 
her son and grandsons, as it w ould have been had the partition been made, 
in the life time of Muddungopaul, betwetm her two sons. In point of in¬ 
trinsic authority, these Pundits were equal, and they seemed equally well 
fwi’tified by commentary and text. The Court made further enquiry, and 
obtained the best information ;—w'e were ultimately satisfied that, upon a 
partition by her son and grandsons, K'hunjuiinee was entitled to share, as 
she would have been, had the partition been made l^y her sotis. 
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Since tliat time, I have had several conferences with the Supreme Court 
Pundits on the subject of a woman’s right to a share, if one of the parti¬ 
tioning parties should he a great grandson. They have invaribly said 
that the law is silent; but that from reason and analogy, she ought to 
have a share, and if such a question arose, they supposed it would be 
decided that she should have one. \et it would seem, to entitle her to 
a share, that there must be some more proximate descendant than a. great 
grandson, party to the partition—for if the partitioning parties be all so 
remote as great grandsons, it does not appear that her claim can, in any 
manner, be supported. The Pundits are of opinion, if one of her .wa^be a 
party, that she ought to have a sons share—and if her sons aie all dead, 
and one of her grandsons be a party, that she ought to have ^grandson’s 
share. This is conformable to the principle of partition ;—for in a division 
between her son and her grandsons, she will undoubtedly, be entitled to 
the share of a sou. 

It is well established that she is entitled to a share, if her sons, her 
grandsons, or her sons and grandsons should divide the estate—And as 
there is nothinsr to exclude her in case of a more remote descendant bein"- 

O O 

a party to the Partition ; it is, I think, both veasonable and just that she 
should have her share, although such a person should chance to be one of 
the Partitiouers. 

An expedient for the escape from difficidty, is seldom wanting to a 
Pundit ; and it is said by some, that the Sanscrit word “ Pootro,” may be 
construed “grandson" or “great grandson." Such a construction might 
indeed, readily rid us of all embarrassment; for it Avould, without 
doubt, give a share to the great grandmother, even if her great grandsozis 
were the most proximate parties to a partition, just as it would do, if the 
partition had been made by her sons. But what share is she to take if her 
great grandsons are the Partitiouers ? If pootro, be invested with the 
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signification contended for, she will take tlie share of a so7i —and that 
cannot he, because it is provided that slu; shall be entitled, X\\c grandsons 
dividing, to n grandsons share only. This consideration would, 1 conceive 
of itself, be sufficient to deprive such ingenuity of all its force. 


For my own part, I prefer the known rigours of any law, to tlie incerti¬ 
tude of arbitrary interpretation^—and the attempt to which 1 have alluded, 
if successful, miglit justify us in giving any meaning, to any words. If in¬ 
deed it could be shown (hat poolro was the only word by which son, 
grandson, and great grandson w ere expressed in the Shustrus, the attempt 
made, might be entitled to some notice--or if it could be shown that the 
word 2 >oolro was used ^vlien gn/wd son or grcaf grand non w as evidently 
signified, we might consider it worthy of some attention—but there are 
tliree words, “ Poc/ro,’—“ Pow/ro,”--and “ Pro-powtro,'''~“iSon”~~ 
“ Sou's son" —and “ Sons Sous son,'" each severally applied throughout the 
Sinislras to the diff'erent persons intended to be designated—and where a 
yuwiiLion among grand sun-' is spoktn ot, l^oi.niro, or sou's sou is the term 
apidied. 1 leave therefore resisted this etfort to get at that, wliich may be 
considered by some as a desirable couci.isi rn. 


I have assigned her a sliare, although hox g) eat grandsons may be a- 
liuoig the PartitioiKiVs, provided, siuto' of her more inith.ediate descendants 
oi'e parlies, or some one more immediate descendant is a party, to tl)e 
partilion ; —but 1 thought it proper to state all the authority upon whicli 
] have done so. 


1 lie interest which a mother has in ])Vop< rfy taken liy her upon Parti¬ 
tion, is not at all satisfactorily defined by llie Hindoo law. In this case, 
as ill almost every other, the texts admit of, and have received, different 
eonstructions. By some Pundits, it has been declared that she takes an 
<(/>soInte estate and that her proportion is at her ov. n free and luirestrict 
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ed disposal—By others it is held that she takes an interest for life only ? 
and that upon her death, her [iroportion will revei t to the parties, or their 
representatives, from whom she took her share when partition was made. 
_By others a distinction between real and personal (movable and immov¬ 
able) estate, has been set up; and they affirm that she takes the movable 
absolutely, and the immovable for life only. 

Generally speaking, movable and immovable property, are subject to the 
same rules.—It is said that a wife, who receives a gift of immovable pro¬ 
perty from her husband, shall not have the control over it until after his 
death,—but that movable property shall be at her own disposal, from the 
time of the gift, and daring the life time of her husband (the donor.)— 
This may be called an exception to the rule, although it is certain that, 
he who gives, may annex w hat conditions he pleases to the gift. 

It has also been said that immovable property, if ancestorial, is not to 
be dealt with in unequal distribution, as immovable self-acquired, or mova¬ 
ble, however acquired, may be,—but 1 doubt the validity of such a doc¬ 
trine, even up to this extent,—and, considering all that has been adjudi¬ 
cated upon the subject, I think reason to doubt will suffi uently appear. 

I have been unable to discover the a ithority, (and 1 believe there is 
not any) upon winch a distinction between movable and immovable pro¬ 
perty, coming to a widow by the death of her husband, or to a woman 
by partition made among her descendants, can possibly be supported 
nor do 1 believe there is any authority for saying, that a female who so 
takes, shall have more than a life interest in either. 

When there was not any way by which money could be secured, so 
as to give such parties the interest of it for their lives ; and when it there¬ 
fore, became necessary to entrust them with a possession of the princi- 
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pal, it might have been inferred that they had aright, as they certainly had 
a power, to dimini(>h the capital. 

The Pundits, (always excepting gifts made to Brahmins, and other 
pious donations, pious because Brahmins receive the benefit of them,) 
inform us that it is immoral and sinjul in a w'oman to reduce the property 
of which she may have come into possession, by the partition of an estate, 
or the death of a husband;—yet some, indeed most, of them add, that her 
act, if she does so, is valid. 

The maxim “ quod fieri not dehet, sed factum valet" is of general, if not 
universal, applicatioti in the Hindoo law;—and depredation upon property 
in such hands, must necessarily be promoted by a recognition of the prin¬ 
ciple ; for the embezzler is free from restraint, and the receiver protected 
against retribution. 

In almost every book upon Hindoo law, we have instances to prove the 
influence of this maxim. In the Dayabhaga we find, “ But the texts of 
Vtfasa exhibiting a prohibition, are intended to show a moral offence * 
“ Tliey are not meant to invalidate the sale or other transfer.”—-So likewise 
other texts must be in the same manner.—'“Therefore, since 

it is denied, that a gift or sale should be made, the Precept is infringed by 
making one;—but the gift or transfer is not null: for a fact cannot be 
altered by a hundred texts.” 

Here we are to suppose all the parties conusant of the circumstances, 
as well as of the precept —and we have only to ask, is it reasonable that 
goods shall be withheld from their owner, by a man who with a know¬ 
ledge of their having been stolen, had received tliem, because the theft 
cannot be nullified by a restitution 
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Upon the words “« fact cannot he altered hy a hundred texts,” there is a 
notehy Rag hanandana, (author of the which, on account of its 

singular felicity in the way of illustration, may be thought worth trans¬ 
cribing. He says, “If a Brahman be slain, the precept, ‘Slay not a Brah¬ 
man, does not annul the murder : nor does it render the killing of a Brak- 
mana impossible. What tiien ? It declares the sin.” 

This exquisite gloss is from the pen of Rughunanden, whose compilati¬ 
on of Hindoo law, Sir William Jones says, approaches nearly in method 
and in merit, to the Digest of Justinian. 

The Supreme Court has at all times limited the interest taken by a mo¬ 
ther or a widow in hnmovablc property, to an estate Jor life. The proper¬ 
ty of many, perhaps of most, Hindoos, consists chiefly of money, jewels, 
and securities, or merchandise. They enjoy neither privilege nor fran¬ 
chise from the possession of land; all are alike considered merely as 
vvealth, and if it be not considered more reasonable that the reversioner 
should be defrauded out of one species of wealth, than out of another, 
it would surely be better to put them all upon the same footing, unless 
it can be shown, as I am sure it cannot, that the law is explicit and mani¬ 
fest, securing expectants in one case, and leaving them defenceless in 
the other. 

From what has already taken place, if the next in expectancy were to 
file his bill, alleging that a widow or mother in possession of movable 
property, was making away with, or wasting, it to his prejudice, and if 
he were to establish such a case; I believe the Supreme Court would 
some way preserve it from dissipation and waste :—that it would be 
ordered into the Accountant General’s hands, or otherwise secured for the 
reversioner. 


I do not desire, and 1 believe 1 could not obtain, any advantage from those 
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precepts, by which a Hindoo woman who lias lost her husband, is enjoin¬ 
ed to an ascetic life, by vvhich the use of ornaments is forbidden; and that 
which is most spare, and most homely in diet, and in clothing, prescrib¬ 
ed ;—for if she sliould be inclined to voluptuousness, we might be told of 
her freedom from secular restraint—that she was sinful in transgressing, 
but had nevertheless a right to transgress. 

In the case of Dialchund Adie v. Kishorce Dossec, the Supreme Court 
put movable and immovable, property upon the same footing, and declared, 
that a woman, although taking under the will of her husband, was not en¬ 
titled to more than a life interest in either. The propriety of this decisi¬ 
on, she having claimed under a will, may well be questioned. The pro¬ 
perty of theTe-stator liad been acquired by himself; and looking at the de¬ 
cree in any point of view, it cannot, in my humble judgment, be recon¬ 
ciled to the principles by which the Court, upon other occasions, appears 
to have been guided. The cause was for many years pending, and the 
final decree was pronounced in 1700. Such questions had very rarely 
been agitated before this period, and it seems to have been thought, that 
a Hindoo woman could not take x\ greater interest than one for her life, 
in atty description of property. If the distinction which afterwards arose, 
(whence it siiruug I know not,) had tlien e.visted, the Court could not but 
have declared the legatee entitled to an absolute interest in the movable 
estate of her husband. By the eff'tct tvuiek is now given to the wills of 
Hindoos, she would, 1 presume, at this day, be declared entitled to an 
absolute interest in the whole—both movable and immovable. 

In her answ er, she relied upon her right, under the will of her hus¬ 
band, to a moiety of all his properly. This, as will u{)pear when I come 
to treat of wills ; was givc;i to her in the most express, and unambiguous 
terms, but her claim was disregarded by the Court. 1 now advert to the 
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case, merely for the pxirpose of showing, that in tlie year 1799, the Court 
did not make any distinction between movable and immovable property in 
the hands of a Hindoo woman. 

After tliat period, a distinction originated—and widows claiming as 
heirs of their husbands, and mothers taking upon partition, were held to be 
entitled to movable estate absolutely, and to immovable for life only. JVi- 
dou's and mothers so taking respectively, have always been considered to 
stand upon the same footing in point of hiterest —and in the case of Cosi^ 
noth Bose and Jlamanoth Bose against Hoorasoondaree Hossee, it was the 
opinion of the Court upon a bill of review, that a widoio taking by the 
death of her husband, was not entitled to more than an estate for life in 
cither movable or immovable property. This was in the year 1818. 

How the Court came to distinguish between movable and immovable 
property, with reference to the rights of widows or of mothers, I am not 
(as I have before intimated) at all informed. The Hindoo law is not suffi¬ 
ciently explicit upon the subject, to justify such a distinction—and it 
must be admitted, that giving these parties a life interest only, in each spe¬ 
cies of estate, will be more just as it relates to others, and more beneficial 
as it relates to themselves. 

The ividow is generally instigated by her own relations to demand a 
partition of the estate ;—or she is ratljer a tool in their hands, with which 
they may work out their own gains :—give her the interest of her husband’s 
wealth for her life, and slie w ill be maintained as she had been before his 
death;—give her the principal, and she will be pillaged out of the means of 
subsistence. 

As to the mother, she herself cannot move tow'ards a partition ; but hey 
son who may have an ascendancy over her, can enforce it. The conse- 
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l|ucnce is, that this son may divide an estate against the will of his brethren; 
and under the pretext of allotting a share to his mother, take in reality, 
two shares to himself. He will thus, without conferring any benefit upon 
her, defraud those whom he forces into a division of the estate. 

If the mother is to take, as I think she ought to take, a life interest on¬ 
ly ; the incentive to fraud will be abated—the discord of families may be 
prevented—and a degree of peace and contentment preserved to the mo¬ 
ther herself, such as she is very unlikely to enjoy, after having a propor¬ 
tion of the family property at her own absolute disposal. 

I shall add, that the right of a mother to a share, upon partition being 
made, is a necessary consequence of the act, (ov unless the father chuse 
to distribute an estate, a division of it is not authorized until after the mo¬ 
ther's death. The eldest brother, ought, before partition, to manage the pa- 

• 

triraony, and the others ought to live under him, as they had lived under 
their father. 

The portion of the estate to be deducted for the eldest brother before 
partition of the heritage, is a twentieth part—for the middlemost, ofor¬ 
tieth, and for the youngest an cigntieth. But there is no distinction 
made in Bengal, and Menu's is merely nominal, if there he not a transcen¬ 
dency of learning and virtue on the part of the eldest son. This transcen¬ 
dency might be difficult of ascertainment, and the legislator says, “ Among 
brothers equally skilled in performing their several duties, there is no de¬ 
duction of the best in ten, or tlie most cxciUcnt cliattel ; though some trifle 
as a mark cdgreater ccwcration, should be given to the ftrst-horn." This 
trifle however, is with some degree of sarcasm, denied by the Daya cra- 
ma Sangraha, to a Jirst-boru in the present age. 


1st. In this (the Kali) age there is no di.Terence as to the amount of 
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shares taken by brothers upon partition. By Menu, it is laid down, that 
sons born of women of the several castes or tribes, shall be entitled to four, 
three, or two shares, or one share. He says, “ let the son of a Brahmini 
take four shares; the son of a K'liittry, three shares ; the son of a 
Bhoice, two shares ; and the son of a Soodra one share.” This distinction 
is now abolished; and marriage, except between men and women of the 
same caste, absolutely prohibited. The eldest son was formerly favored, 
and is declared by Menu to be entitled to a larger share, by reason of a 
greater veneration; but this inequality of partition is no longer counte¬ 
nanced. The author of the Daya crama Sangraha informs us, that equal 
division is the only mode adopted in this age, beeause younger brothers wlio 
entertain the veneration spoken of by Menu are seldom met with, and be¬ 
cause elder brothers deserving of it, are not more frequently to be found, 

2nd. If there be two or more brothers, any one of them, or the repre¬ 
sentatives of any one, may enforce a partition of the joint property ; as 
well that which was derived from their ancestor, as that which was Jomt-r 
ly acquired by themselves. 

3rd. In case of a partition made among brothers, each will take an 
equal share. If some be dead, their representatives will share per stirpes 
with the surviving brothers. Thus if A, B, C, and D, are four brothers of 
an undivided family ; upon a partition made between them, each will take 
an equal share. But if A shall have died, leaving two sons E and F ; and 
B shall have died, leaving two sons G and H ? and G shall have died, leav¬ 
ing three sons J, K, and L; upon a partition made, the estate will be divid¬ 
ed into four parts, of which the surviving brothers C and D will each receive 
one. E and F, the sons of A, will receive one between them, and II (the 
son of B) and I, K, and L, (the sons of G,) will receive the other between 
them ; of which last mentioned share, H will be entitled to one half, and 
I, K, and L jointly, to the other half. 
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4tli. A widow, whose husband dies not leaving a .son, beeomes his 
heir, and w’ill, upon partition made by the brothers of lier husband, (which 
partition she may enforce as w^ell as any of the brothers) become entitled 
to a full share in right of her deceased husband. Thus, if there be three 
brothers. A, B, and C ; and A .shall die leaving a widow D and no son ; 
the estate upon partition, shall be divided into three equal shares, of 
which D will take one, and B and C one each. 

5th. If A shall die leaving three sons B, C, and D, (w hether they are all 
by one wife, or each by a different wife, will in this case make no variance.) 
B, C, and D will enjoy the estate of A jointly, or it per capita. 

If they all die in an undivided state, B leaving one son, C leaving two 
sons, and D leaving three sons ; these sons of B, C, and D, will become 
entitled per stirpes —upon partition among them of A’s estate, it shall 
be divided into three parts, of which the son of B will take one, the two 
sons of C will take one, and the three sons of D will take one. 

Cth. Suppose B, C, and D to have been sons of different mothers, wi¬ 
dows of A, and they the widows all to be living w hen a partition of A’s pro¬ 
perty is made between his sonsB, C, and 1) ; none of their mothers will in 
this case be entitled to a share. It would be the same if one w ife of A had 
been the mother of B, and another the mother of C and D; and if C and D 
had continued undivided, because it is a partition among her own sons or de¬ 
scendants that gives the mother or gratulmothcr a right to her share ;—but 
if C and U had come to a partition among themselves, tlieii their mother 
would have shared equally with them, and taken oue-third of their two- 
thirds of A’s estate—or if A had left bis three sons B, C, and Dby one 

ife, then upon a partition made between them, their mother would be 
entitled to her share ; that is, the estate of A would be divided into four 
parts, of which the mother of B, C, and 1), would take one—and this she 
would do whether of her sons remained undivided, or whether they all 
separated from each other. 
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7th. If A shall die leaving a widow the mother of B, C, and D, and these 
three sons surviving him; if B theji shall die leaving three sons, E, F, and 
G,—and C die leaving four sons H, I, R, and L,—and L die leaving two 
sons 31 and N, and a partition then take place between the several parties, 
i. e. D the surviving son of A ; E, F, andG, the sons of B ; H, I, and K, the 
sons of C ; and M and i\, the sons of L; the estate of A shall in the first in¬ 
stance, be divided into four parts, of which his widow will take one; D his 
surviving son will take one ; E, F and G, the sons of B, will take one; and 
the descendants, the sons and grandsons of C, will take one; or if all the 
parties separate from each other, then the estate of A being divided into 
forty-eight parts, his widow will take twelve; D will take twelve; E, Fand 
G, four each; H, 1 and K, three each ; and M and N, one and a half each 
or three between them. 

8th. We have seen that on a primary partition in the last mentioned 
case, the widow of A will be entitled to a fourth part of his estate ; that 
his surviving son D will be entitled to a fourth part; that the sons of B 
will be entitled to a fourth part; and that the descendants of C will be 
entitled to a fourth part. JVow let us suppose the widows of B, C, and L, 
to be living when their sons respectively come to a partition among them¬ 
selves; then the proportion of E, F, ami G shall l)e divided into four 
parts, of which the widow of B will take one, and E, i\ and G one each. 
The proportion of 11, I, and K shall be divided into tour parts, of which 
the widow of C will take one, and H, I, and K one each. The proportion 
ofM and N shall be divided into three parts, of which the widow of L 
will take one, and 31 and N one each. But upon the primury partition, 
A’s will be the only widow entitled to a share. The claims of the other 
widows will not arise, until partition be made among their owa sons. 

Tins appears to me, to be clearly conformable to the Hindoo law. It 
is true that no decision going the whole length of the case supposed in 
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(he- 7th rule has ever been pronounced by the Supreme Court, but at a time 
wiien neither favor, nor prejudice could exist, I consulted Pundits, as 
well as others on the subject, and they were all of opinion that if such a 
question arose, A’s widoAV ought to be decreed a fourth part of his estate. 

Her right to a fourth part, will be found to depend upon partition being 
made during the life lime of one of her own sons ;—for if it had not taken place 
until after the last survivor of her sons had died ; and had then been made 
between her grandsons and the others, her share would have been lessen* 
ed, and she could have claimed the share of a grandson only. 

Oth. If A shall die, leaving a son B, and a widow C, and B then die 
leaving a widow D, and two sons E and F,—and E and F shall come to a 
partition, then the estate shall be divided into fmr equal parts, of which C, 
the grandmother, shall take one, 1), the mother, shall take one, and E and 
F shall take one each, 

lOtli, Although if A shall leave three widows, one the mother ofB, 
one the mother of C, and one the mother of D ; none of the widows upon 
a partition made between B, C, and D will take any share, but will be 
maintained by their sons respectively; yet if the sons of one of them, (of 
B for instance,) shall after the death of B separate from each other, then 
A’s widow the mother of B, shall take a share equal to that of each of B’s 
sons; or if B’s widow be living, she and B’s mother, and B’s sons shall 
each severally share alike, 

11th. If A shall leave any number of childless widows, or widows who 
have borne daughters only,—if he shall also leave two or more sons, the 
mother of whom shall have died before her sons make partition; the 
sons shall then divide the estate equally betw'een them—the childless wi* 

F 
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dows, and those having borne daughters only, not being entitled to any 
share ; the widows will be entitled.to maintenance only. Their right of 
enforcing it will be considered towards the end of this chapter. 

12th. If A shall leave three widows, one the mother of B, G, and D ; 
one the mother of E, F, and G, and one the mother of H, I, and K; upon a 
separation of these three sets of uterine I)rothers from each other, they will 
form three joint and undivided families, and their resj'cctive mothers will 
not be entitled to a separate share, but if one set shall come to a partition 
among t/icmselces, then t/iefr mother will be entitled in severalty to a fourth 
part of their estate. If another set (E, F, and G for instance,) shall all die 
without having come to a ])artition ; E leaving sons, F leaving grandsons, 
and G leaving great grandsons—then the sons of E, the grandsons of F, 
and the great grandsons of G will form a joint and undivitled hxmily, and 
the mother of E, F’ and G will not be entitled to any separate sliare. 

13tb. The Hindoo law does not expressly vecogni/e any right in the 
g7'eat grandmother, upon partition being made among her great grandsons, 
or between her grandsons and her other descendauts. The following 
case was put by me to the Supreme Court Pundits; supposing the mother 
of E, F, and G to be living, when tlie sons of E, the grandsons of F, and 
the great grandsons of G come to a partition—what share (if any) will the 
mother of E, F, and G take upon that partition? It will be between her 
gi'andsons, her^ reat grandsoms, and her great great grandsons. I was told 
that the Hindoo law did not make any provision for such a case. I re¬ 
minded them that the Hindoo law gave a grandson’s share to tlie grandmo¬ 
ther upon a partition made among lier grandsons—and a son’s share ui>on 
a partition made among her sons and her grandsons. This they admitted 
to be the law. I asked then if it was not reasonable that she should take 
a grandson’s share upon a partition made among her grandsons, and her 
more remote descendants. The reasonableness of the thing they acquies- 



OF PARTITIOIT. 


4S 


ced in—and said, if such a case arose, they supposed it would be sc d©» 
cided, and that she would get a grandson’s share. 

14th. If there be three widows, one the mother of three, one the mother 
of four, and one the mother of five, sons ; the rule as to partition will be 
the same as it is when they are mothers each of an equal number of sons; 
that is, if the uterine brothers separate from their half-brothers, and conti¬ 
nue united among themselves, their respective mothers will not be entitled 
to any several share;—but if they come to a partition among themselves ^'—> 
then the mother of the three sons will be entitled to a fourth —the mother 
of the Jour sons to a fifth, or the mother of the Jive sons to a sixth part ia 
severalty, 

15th. I believe it may now be laid down as the law, that mothers who 
take a share upon partition, take an estate for fj/eonly,—and with respect 
to dominion over tlie property, stand upon the same footing w'ith widows 
who ijucceed to their husband’s rights. 1 am aware that a distinction has 
been made ; and I admit that it is not without an appearance of reason—• 
for it has l)een said lliat wiiat is taken by a mother upon partition, is more 
in the nature of a g'ij't than that which is taken by a widow on the death of 
her husband. If all the sons agreed to divide, it might indeed be said to be 
in the nature of a gift, because they would all have concurred in the act by 
which their mother became entitled to a share of the estate—yet if there 
be ten sons, any one of them may enforce a partition; and although the 
other nine continue living in an undivided state, and although the tenth 
separated himselt from them against their will, his separation alons will 
give the mother a right in severalty, to one eleventh part of the estate. In 
such a case, what she takes can hardly be said to be in the nature ofa 
certainly it is not a gift from her sons; nine of them out of ten, being de-' 
sirous of withholding from her, that w'hich one enables her to take by 
compulsion fiom the rest;—but whatever the reason may be, the law is 



OF PARTITION'. 


4-i- 

conclusive upon the subject. She has aright on partition being made, al*- 
though the greater number of her sons may have been unwilling to divide. 

The Supreme Court has not hitherto made any distinction between the 
interest taken by a mother upon partition, and that taken by a widow 
upon the death of her husband. In the case of Dialchund Adie v. Kisito- 
ree Dossee, it was determined that the woman who took under the will of 
her husband, had an estate for life only, in the movable and in the immov^ 
able property. 

Since the year 170.9, (when the case of Dialchund Adie v. Kishoree 
Dossee w^tis decided,) the Court, still keeping the mother who takes up¬ 
on partition, and the widow who takes upon the death of her husband, 
on the same footing, has introduced a distinction applicable to the nature 
of the property succeeded to in both cases, and has given both to mother 
jmd widow, an absolute estate in the movable, and an estate/or life in the 
immovable property. 

In the case of Cosinot'h Bysaack and Rnmanot'’h Bysaack, Avhich will 
be found in the chapter on Inheritance, and more detailed at the end of 
this chapter, it may be seen, that the Court upon a bill of revievv, modified 
the decree by which a tvidoiv was declared to be absolutely entitled to her 
husband’s movable estate. This was in the year 1818, and in the year 1820 
in the case of Gooroopcrsaud Bose v. Seehchunder Bose and others, which 
I have added to this chapter, it will be found that the rights of a mother 
taking upon partition, have been declared as the tvidow's had been with 
respect to movable and immovable property; and that this declaration, in 
the mother's case, was upon a bill of review, modified, as in the case of a 
icidow it had therefore been. In each case the Court has amended a de¬ 
cree by which it had been declared, that the mother in one, zvidividow in 
the other, was entitled to an absolute estate in movable property \ by sub- 
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stituting a declaration, that each should take both movaUe and immovable 
according to the rules of the Hindoo law. 

Upon these two occasions the Court was called upon to consider, 
whether or not, the widow and the mother had a right to an absolute estate 
in the movable property. In each case the decree by which such a right 
had been declared, was amended^ and the declaration expunged. The 
opinions delivered by the judges Avere unequivocal, and it was \vell under¬ 
stood by the profession, that no moi’e than an estate for life in movable pro¬ 
perty could be taken by a widow in right other husband, or by a mother 
upon partition made among her sons. 

They have always been considered by the Supreme Court to stand pre¬ 
cisely on the same footing; and if it ever had been doubted, the two de¬ 
cisions of which I have spoken, are sufficient to set the question at rest. 

IGth. The mother cannot in any case enforce a partition, but her right 
to a share will accrue, if a division should be made by the agency of her 
sons, or any one of them, or by her grandsons, or by the widoAV of any of 
them who had died Avithout leaving a son. 

17th. Any one of the parties possessing a joint estate, may enforce a 
partition of it. One of five brothers, for instance, may compel the other 
four to give him a separate share, or the sons of a brother, may compel 
their uncles to give them a separate share, or the widow of a brother may 
compel the brothers of her husband to give her a separate share,—and 
upon a partition so enforced (by a AA'idow, a brother, a nephew or nephews, 
a son or sons, a grandson or grandsons) the mother of the first five will be 
entitled to her (or a sixth) share; and this, even although four of her 
sons, or their representatives, shall continue living together as a joint and 
undivided family. 
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tnth. Partition may be enforced as well of immovable, of »iot’aWe pro¬ 
perty, whether it be ancestorial, ot jointly acquired. 

I9th. If brothers of an undivided famil\% shall possess immovnhls as 
well as movable property, and if one brother shall take his share of tho 
viovahle property to his own separate use, continuinij to posses.s tiie im¬ 
movable property joint and undivided, with his brothers; this will give the 
mother a right to her separate share of the movable, but not of the immov¬ 
able property. 

20th. If out of ten brothers of an undivided family, one shall die, leav¬ 
ing three or more childless widows, or any number of widows having 
daughters only, and shall not leave a son, the widows will of course suc¬ 
ceed to their husband’s estate; any one of these may then against the will 
of her co-widows, separate herself from the nine surviving brothers of her 
deceased husband—and if she shall do so, the mother of her liusband and 
of his nine brothers, will by her (the widow’s) act, become entitled to one 
eleventli part or share of the estate in severalty, and she will be so entitled, 
even if her nine sons shall continue living together with all the widows 
but one of her deceased son, in a joint and iiiidividoJ state. Thi.s pro¬ 
portion the mother shall take by the mere act of one of her son’s widows, 
acting in opposition to all the rest. 

21st. If there be immovable property only, (ex. gr. to the amount in va¬ 
lue often lak’hs of Rupees,) possessed as a joint and undivided e.state by 
any number of brothers,—if one be desirous of separating him elf from 
the others and does separate himself accordingly,—the other brothers 
continue to live together, having given the separated one, a sum of money 
which he receives in full satisfaction of his share in the immovable estate; 

'—the others not only continue to live undivided, but to possess the Wio/e 
immovable estate unbroken. The mother shall in this case, be entitled to 
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her share of the immovahle estate in severalty. N. B. I propounded the 
above, in tlie shape of a question to the Pundits of the Supreme Court, 
It was put to them separately, neither knowinjj that it had been put to 
tlie other—and each, without any liesitation, answered it in the affirmative, 
At first it did not appear to me to be quite consistent with the doctrine 
contained in the l9th rule, which doctrine the Pundits had theretofore 
sanctioned :—I sha[)ed iny entjuiry for the purpose of endeavouring to 
ascertain how far the right of a mother extended, upon a partition made 
among her sons;—and upon fuller consideration I do not think there is 

any discrepancy between tlie 19th and 21st rules_The mother is entitled 

to \\\e joint protection oi all her sons, and if tlie protection of one be with¬ 
drawn, she has a right to share in the wealth in order that she may be 
enabled to jirotect herself. Besides, the case in the 21 st rule supposed 
that there was not any, except the immovahle, property, among the brothers, 
—It might have been presumed therefore, that the separating brother had 
been satisfied out of tlie savings, to a share of which the mother is clearly 
entitled upon partition; or if the separating brother had not been so sa¬ 
tisfied, that the estate was encumbered to the amount of the sum given to 
him in satisfaction of his share. By the case put in the 19th rule, the 
mother did not lose any protection, her sons having all continued to live 
undivided as to the immovahle. estate—and by receiving a share of the 
movable property which her sons had agreed to divide, she had nothing 
whatever to complain of. 

22nd. If there be any number of sons, and one be by any means, sepa- 
cated from the others; even if he should be separated by anthoriiv of the 
Magistrate, without the consent of any one of them, or agaiu^i the will of 
all, the mother shall be entitled to her several share. 

2tlrd. Hindoos, although of a joint and undivided farr.ily, may each by 
his individual exertions acquire separate property—and property so ac- 



OF PARTITION. 


4S 

quired, shall be held In exclusion of the rest of the family.—Such pro¬ 
perty, upon a partition of that which was anccstorial, or jointly acquired, 
shall be held by the separate acquirer, as his otvn —but he will, upon par¬ 
tition, share with the others in the aucestoriul, or jointly acquired property. 

The following case was decided in the Supreme Court, August, lb 1,9, 
The complainants were, Joynarain Mullick, llmndkon Mullick, JBrijtimo~ 
him Mullick, and Gourpriah Dossee. The Defendants, Bissumber 31ullicJc, 
Goverdhon Mullick, JZamnarain Mullick, and Piaree Dossee. 

Badachurn Mullick, was the first acquirer of property in the family. IIo 
died in the. Bengal year 1214 or 1808. Badachurn left four sons, viz. 
Jhdudhur, Bissumber, Goverdhon and Joynarain, and he died intestate. 

_ Goluckchmder wais another of Badachurn s sons, but he died in the 

Bengal year 1210—1803 in the life time of his father—leaving Gourpriah 
(one of the complainants) his widow,—and Bamdhon and Brijumohun^ 
two of the other complainants,) his sons, surviving him. The other com¬ 
plainant {Joynarain') was a son of Badachurn. Tlie defendants Bissumber 
and Goverdhon were sons of Badachurn; Huludhur his other son surviv¬ 
ed him and died leaving Bamnarain his sou, and Piaree his widow,—the 
two other defendants surviving him. 

It was alleged that Goluckchunder in his father’s life time had served as 
a banyan and made considerable gains, which all went into the^omt fami¬ 
ly stock. This was the statement of his oivn sons (the complainants) in 
their bill. Upon the death of Badachurn, managed to the Bengal 

year 1220—1813 when he died.—From tlie death of HuludLur to the time 
of filing the bill, it was stated that the management had been in tlie three 
defendants, Bissumber, Goverdhon and Piaree — Bamnarain, the other 
defendant (Piaree's son) being an infant. 


It is to be observed, although ^partition was prayed by the bill, that 
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(he two widows, Gourpriah JDossee and Piaree Dossee, were not necessa¬ 
ry parties. Ramdhon and Prijumotmn (the sons of GolucJtchunder and 
Gourpriah) not having sought a partition as between themselves, but having 
by their counsel desired to take between them, that to which in right of 
their father, {Goluckchunder,) they were entitled. As they were not to 
divide, their mother {Gourpriah) could not be entitled to a separate share, 
Neither could Piaree be entitled to a separate share, she having had one 
son only, with whom there was not any body to divide. 

The abject of the bill was not to obtain a partition of the estate as it 
existed at the death of Radhachurn, but to have all the property as it stood 
when the bill was filed, declared joint, and to have it equally divided 
among the parties. 

Ramdhon and Brijumohun, supposing their father Goluckchunder to 
have acquired property by his own exertions, had given up their claim 
upon that ground, they having stated that his acquisitions had been add-* 
ed by himself to the joint family stock. 

Goverdhon, not having had any pretensions on account ot his own ex¬ 
ertions, put in an answer favorable to the complainants, and was desirous 
of such a partition as the bill prayed. 

Bissumher insisted by his answer that he had made money by his own 
individual efforts, —denied that it ever had been added to the joint stock, 
—averred that it had always been kept separate and distinct as his own ; and 
relied upon his right to it, in exclusion of all the other parties. 

Ramnarain, the infant, by his next friend, sitbmitted his rights to the 
protection of the Court. 

c 
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And Piarce Dosssc, hi^ mother, answerin;? to the best of her knowledge 
and information, said that, her husband, (Ilulud/nir) had acquired separate 
pronerty, w'hich she claimed for her infant son, (Rammraiu,) in exclusion 
of the other claimants. 

It appeared tliat the parties had all lived together the same house 
lAjoint and undivided family:—and the Court having been sati'Jled as to the 
^aiv, viz. that parlies so living together are capable of acquiring separate 
properlyy and have a right to enjoy property so acquired in severally, direct¬ 
ed issues to try the facts, namely, whether or not the claimants of such 
separate property, had iictually acquired it by tlieir own several exerlions. 

The issues were favorable to tlie claimants, severally;—and the result 
was a final decree, declaring the infant Jtamnarain entitled to a house, 
and Company’s securities to the amount of'27,000 Ru))et':'>, in severalty,— 
declaring liissumber entitled to three iiouses and Company’s .securities to 
the amount of 11,700 Rupees in severalty,—ordering the remainder of the 
landed property to be sold, and decreeing tliat the purchase money, toge¬ 
ther with 9,000 Rupees in Company’s securities, .should be divided into 
five parts or shares of which Jiissnniher, ftamnarain, Jnynurain, and Go- 
verdhon, should each take on^sliarc, and JJriJumohun and itamdhon should 
take one between them. 

It will be observed, that I have given this report of the case, merely foi 
the purpose of showing liow far the Supreme Court has gone in adjudicat¬ 
ing self-acquired property, to tlie several members of a Hindoo family, in 
all other respects joint and undivided. 

It was the property of Radhaclmrn, and the increase of that property, 
which was ordered to be equally divided among his .sons, and their re¬ 
presentatives—giving their own acquisitions to the acquirers, i. e. those of 
Jbissumber to himself and those of UiUudlmr, to his son Jiamnarain. 



f'.T? PATiTITTON. 


51 


VivYO it wir. be seen lliut liissnmhur, Goverd/ion, and Joynarain, the 
fiurvi\ii)«- sons of lidcluacJivrn, each took per capita; that Ramnarain, the 
only sou oi llnlad.air, took a sliare in ri<:ht of his father;—and that Rain- 
dLon and lirijmnohun, the two sons of Goluclcchunder, took^^cr stirpes his 
tihare between lliein. 

21th. The mother shall not be entitled to share in the property ac¬ 
quired by the individual exertions of one of her sons, nor in the proper¬ 
ty acquired by the joint exertions of them all, unless it shall appear that 
Bitch acquisitions were made outof the patrimonial wealth,—in which case, 
she .shall be entitled to share in the increase of the patrimonial wealth, 
upon partition. 

*25lh. In case of a widow being mother of daughters only, the question 
upon partition, never can arise; for she (the widow) will in that case, take 
the wliole estate for life. See llnle 37, 

2Gth. Tlie widow is entitled to share upon partition made among her 
own sons, or their descendants, only'. She will not be entitled to any speci¬ 
fic shall', blit to maintenance alone, upon a partition made among the 
sons of her luisband by another wife. 

27th. If the widens, sons, and grandsons, shall all have died ndt/i- 
ouL liaving come to a partition, and tlie grandsons shall divide 
the estate among tliem ; tlieir great grandmother, will not be entitled to 
any share of the estate so partitioned by lier grandsons ; although 

she would have been entitled to her proportion if her sons, o?'her grand¬ 
sons, h id divided, or if a son or grandson, had been dividing with more 
remote descendants. Her great grandsons are morally bound to maintain 
from what has occurred in the Supreme Court, I venture to 

C 2 
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say, tliat there, a performance of this moral obligation, may be legafly 
enforced. 

The case put in this rule, is very unlikely to occur;—but if it did, J do 
not tniiiK a great grandmother could be allowed a share in the estate 
divided by her great grandsons, (no more proximate descendant being 
in existence at the time of partition.) The Supreme Court Pundits say, 
if a son be one of the partitioning parties with great grandsons, that she 
enght to take a sons share ;—and if a grandson be such a party, that she 
ought to take a grandso7is share. They think themselves justified in this 
opinion by the principles of law, although the law itself is not expressly 
declared. 

28th. If A shall have three sons B, C, and D, by one wife, and if A shall 
die, leaving his sons B and C, and his grandsons E, F, and G, by his son 
D, and his widow the mother of B, C, and D surviving, then upon partiti¬ 
on made between B, C, E, F, and G, the mother of B, C, and D, (i. e. the 
widow of A) shall take one-fourth of his (A’s) estate, or as much as E, F, 
and G, (the sons of D) shall take among them jointly. The same rule will 
hold if two of her sons had died, and if partition had been made between 
her living son, and the sons of her two deceased sons;—as, if C and D had 
died, she will in this case also take one-fourth of A’s estate—she shall 
take one share—her living son B shall take one shave—The sons of C shall 
take a share among them, and the sons of D shall take a share among 
them. 

29th. But if B, C, and D, the sons of A shall all have died before par¬ 
tition made, and each of them have left sons; then upon a partition be¬ 
tween these sons of B, C, andD, their grandmother, (the widow of A,) shall 
not be entitled to one-fourth, as she would have been, had either B, C, or 

. *?een living at the time of partition—^but she shall share with her grand- 
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sons fCT capita^ although they will share stirpes. Thus if B shall have 
left two, C three, and D four, sons;—the estate of A shall he divided in¬ 
to ten parts,—of which his widow, (the mother of B, C, and D) shall take 
one,—the two sons of B shall take three,—the three sons of C shall take 
three, and the four sons of D shall take three. 

30th. If there be three brothers A, B, and C, whose mother D is livings, 
and whose paternal grandmother E is also living, then upon partition 
made of the estate by A, B, and C, it shall be divided into five parts, of 
which the three brothers A, B, and C, shall each take one,—D shall take 
one,— and E shall take one,—see rule 29, with which this is perfectly ac¬ 
cordant, as it gives E, the grandmother, a share equal to that of each of 
her partitioning grandsons. It is accordant also with the rule by which 
the mother takes a share equal to that of each of her partitioning sons. If 
J), or E, the mother, or grandmother of A, B, and C, had died before parti¬ 
tion, then the estate would have been divided into four, instead of five, 
parts, and the mother or grandmother whichever had lived to the time of 
partition, would have taken one, and A, B, and C, one each. 

31st. But if A, B, and C, had all died leaving sons, and those sons had 
come to partition, then D, being their grandmother, would share with them 
per capita. But E, being thGiv great grandmother, would not be entitled 
to any share. 

32d. If the father of A, B, and C be dead, leaving their mother D sur¬ 
viving.—If A, B, and C, shall then severally marry and die, each leaving a 
widow and sons, surviving; upon a partition between the sons of A, the 
sons of B, and the sons of C, the mother of A, B, and C, (i. e. D,) shall take 
a grandson’s share. But the widows of A, B, and C will not be entitled to 
any shave, unless their sons shall come to a jrartition among themselves. 
If the sous of A shall divide, then their mother (the widow of A) shall take 
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a share equal to that of one of her sons. In like manner llie widow of B 
will be entitled, lUter sons shall divide;—hut if the sons of C sln.il centiiu.e 
uudivitied, their mother will not he entitled to any share. 

,*13d. A woman who has had one son only, never can be entitled to a 
share of his estate, because there is not any body witli whom it is to be 
partitioned; but if that one son shall die, leaviii'i-who divide the es¬ 
tate, then the mother of that only son, will share w ith her grandsons. 

34th. A grandmother, upon partition of her hushuud's estate, never caa 
have loss, but she may have more, than a mother of the parties dividing. 
If a pa rtition be made by her grandsons (they heinu; all sons oj' one mother) 
the mother and grandmother will share etpially ; —see Bale ;30 ; but if A be 
the mother of B, C, and I>, and if B, C, and D shall die each leaving a wi¬ 
dow and three sons;—then if the sons of one of them, (B, for instance,) w ish 
to come to a partition among themselves; this cannot be done without a 
primary se|)aration of than from the sons of C and the sons of 1). Ui)on 
this separation A, the mother of B, C, and D, shall be entitled to one tenth 
part of the estate;—and upon the division made by the three sons of B 
among themselves, their mother will be entitled to a yh«/7/i part of their 
tUree-teniliS of the estate, by which she will have less than a thirteenth 
part, the grandmother hu> ing taken a fall tenth of the whole. 

3.5th. Partitions, to entitle the mother to a share, must be made of an- 
ccstorial projierty, or of property acquired by means of aucestorial wealth. 
Therefore if the property had been acquired by A, the father of B, C, and 
D, and B, C, andD, come to a partition of it ;tlieir mother, (the widow of A,) 
shall, but theirmother shall not, take a share;—and if the estate shall 
have been acquired by B, C, anti D themselves, then neither the grand¬ 
mother, nor the mother, avill be entitled to a share upon a partition of it. 

Seth. The state of every Hindoo family, is that of union in Board, in 
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Property, and in tlie performance of religious ceremonies. Families thus 
united, may separate, as to Board, Property, or the performance of religi¬ 
ous ceremonies —or as to any two of them ; and continue united, except in 
so far as the separation shall take place. It is a partition oiproperty on¬ 
ly, that will entitle the mother or grandmother to a separate share. Menu 
seems to recommend a separation in the performance of religious rites, 
“ since religious duties are multiplied in separate houses, their separation 
is, therefore, legal, and even laudable." 

37th. Sisters, or co-widows, as well as brothers, may come to a partiti¬ 
on of their joint estates ;—but among sisters or co-widows a division can¬ 
not be productive of more than convenience to the partitioning parties 
themselves. It will not give any one of them a rigid to dispose of her se¬ 
parate share, or in any manner vary the rules of inheritance;—whereas 
among males, it confers the absolute right of disposal, and will, in some 
cases, alter the course of succession. 

The rights of sisters, (if rights they can be called,) to a share of the estate 
upon partition, are undefined,—or stand upon a definition so qualified and 
confounded, as to render it impossible, when there is property of value, to 
Bay what proportion of it the sister is entitled to receive. 

These rights depend for their realization much more upon moral, than 
upon legal obligation. 

Menu says, “ To unmarried daughters by the same mother, let their bro¬ 
thers give portions, out of their own allotments respectively, according to 
the classes of their several mothers; —let each give a fourth part of liis own 
distinct share ; and they who refuse to give it, sh.dl be degraded.” 


In the Dajrihhagu it is laid down, that if the funds be smalt, the sons 
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must give to the daughters one-fourth part of their, (the son’s) respective 
shares. This precept is however applied to maiden sisters only, for mar¬ 
ried sisters have not any claim. It is further stated, that the portions of 
daughters are not taken in virtue of their having a title to succession. 

The obligation of giving the sisters in marriage is also imposed upors 
brothers ;■—and the author of the Dayahhaga declares, “ Since the daugh¬ 
ter takes not in right of inheritance, if the wealth he great, funds sufficient 
for the nuptials ought to be allotted, but it is not an indispensible rule that 
the fourth part should be assigned,” 

If the number of brothers and the number of sisters be unequal to each 
other; that is, if there b(3 more sisters than brothers, or vice versa, the sis¬ 
ters shall not have a fourth part. They do not indeed seem to be pro¬ 
tected against a fourth part, if there should be ten sisters and two brothers 
—but if there be one sister and ten brotliers, then it is clear that she shall 
not have a fourth part from each—the reason for denying her such a share, 
under such circumstances, is, that it would give her one quarter of the 
whole estate. 

The number of sisters must be equal to the number of brothers, or the 
sisters cannot expect the fourth part of a small estate. Yet if there be an 
equality of numbers, that will not entitle the sisters to a fourth, or any 
specific, part of a large estate. 

It is a duty however, and one, the performance of which, is I believe, 
generally secured by family pride, to bestow the sisters suitably in marri¬ 
age—and this is all I can say for the rights of sisters. 

It would appear upon the whole, that sisters have a claim, rather than a 
right, that the widow and daughter may succeed to the estates of a bus- 
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liand or a fafher, by ttie Hindoo law—and that the mother has a contin¬ 
gent right which may be enforced by her upon a partition of her husband’s 
estate being made. Her original right is to maintenance only-—which is 
to be suitable to the wealth of which her husband died possessed ; but it 
is by the act of others that she becomes entitled to any specific share. The 
reason given for this is modern but satisfactory. She has a right to par¬ 
ticipate in all the comforts which are enjoyed by her family in its undivid¬ 
ed state, and a legal as well as natural claim to that protection which may 
be derived from a union of her descendants. If therefore she is deprived of 
such advantages, it is but just that she should be enabled to take dare of 
herself, and not be obliged to go from door to door, (as the Hindoo autho¬ 
rities express it,) for her support. The doctrine is rational, and 1 have not 
been able to discover that it is apy where contested, 

It will have been seen that in cases of partition, the mother’s right de¬ 
pends upon the parties by whom the division may be made. That it must 
be made by her otcn descendants, and that the childless widow, or the wi¬ 
dow who had borne daughters only, will not be entitled to participate in 
the event of her husband's descendants coming to a partition of his estate. 

That mothers are entitled to a share upon partition, and that grandmo¬ 
thers are entitled to a share “ similar to mothers" we may receive as law. 
The author of the J)aya crama Sangralia says, “ Here, since the term mother 
relates to the watwra//jam*the does not participate, but she 

must be maintained with food and raiment.” 


He then tells us that in a partition of the grandfather's wealth, the 
grandmother must be made an equal sharer. 


Again, “all grandmothers are pronounced similar to mothers —it is 
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shown, that as tlie motlier is entitled to an equal share in a partition of 
her husband’s Avealth, made by her own sons, so in a partition about to be 
made of the grandfather's wealth by grandsons, the grandmother has an 
equal share with them." “ In this instance likcAvise, the contemporary 
wives of the grandmother are not entitled to participate; they need only be 
maintained.” “For the reason above stated, the term grandmother refers 
exclusively to the natural parent of the father. This is the received opi¬ 
nion : although in fact, considering the, use of the words ‘all' and ‘grand¬ 
mothers' (in the [ilural number) in the text above quoted, it is rcasonahle, 
that the'contemporary wives of the grcnidmother should be allowed to parti¬ 
cipate.” 

He then proceeds to inform us, that the followers of the Mithila school, 
on the authority of Vrihaspaii, contend that “ mother” means “ step-mother,” 
and that step-mothers are entitled to an equal share upon partition. 

It may be sufficient to say that by the Hindoo law as current in JBcngaf) 
the step-mother (if so she is to be called) is not entitled to any shai’e njion 
])artition. Menu decdares that partition of the patrimonial estate is to be 
made after the deatli of the father and the mother —hence arises the mo¬ 
ther’s right, if partition should be made in her life time. 

When we depart from first principles, we are generally led into error-- 
and every writer upon Hindoo law, appears to consider that his own notions 
of fitness, may be properly substituted for positive enactment. 

All Avidows being equally entitled to a maintenance out of their hus¬ 
band’s estates, it Avill perhaps be admitted, that none of them have reason 
to complain of advantages Avhich may be conferred upon others, by chance. 


Their rights are in truth separate, and even dissimilar, according to 
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the various situations in which they happen to stand,—and if the law be 
in one view of it objectionable, it must in another accord with our wislies ; 
for in this instance it is fixed, and if a grievance be imposed by the Legis¬ 
lator, it is more easily endured than that perplexing despotism which the 
fanciful theorist never fails to introduce. 

Let us now see how far the rights of widows depend upon their being, 
or not being-, mothers of male children; and we may be better able to as¬ 
certain the degree of justice with which one can complain of events, that 
may possibly place another in a better condition than herself. 

I do not here sjreak of tliose austere rules by which every woman who 
has lost her husband is enjoined to abide. The breach of these injunc¬ 
tions is a moral ofl'ence,—an adherence to them is not to be enforced by 
secular authority ; and in this fthe kali) age of the world, they are gene¬ 
rally disregarded. 

The rights of widows who have, and the rights of widows who have not, 
sons, are perfectly distinct. 

The widow who has a son, cannot claim any thing beyond a mainte¬ 
nance in bis family. The widow who has sons is in the same situation; she 
is entitled to a maintenance only, unless her sons make a partition of 
their father s wealth, and by their act give their mother a right to her share. 
In hirseit she has no right to separate property, nor can she ever possess 
it by an act oj her own. She may indeed inherit as the heir of her son; 
if he should die, leaving neither child nor widow surviving. 

The widow who is childless, or she who has daughters only, will suc¬ 
ceed as the immediate heir of her husband, to his estate. In a worldly 

Hi} 
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point of view she maj- benefit by not having had a son, as the mother who 
had one may benefit by his death. They have all a common right to main¬ 
tenance. In every oth<;r rcs})ect their situations will be found to beplairi- 
]y distinguishable, as they may have been childless, as they may have had 
daughters, or as they may have had sons. 

It is now my purpose to show how far a widow having a right to main¬ 
tenance, may by the Hindoo law, as administered in the Supreme Court, 
compel the person in possession of her husband’s estate, to maintain her, or 
to make her an allowance for the purpose of enabling lier to maintain herself. 

In the year 1799, Sree Mootce Mundoodarec Dnbee, the eldest widow of 
Tilluc/crum Puckrassce, by my advic«', filed a bill Joynarain Puck- 

rassee, Avho was the son of Titluckram Pnckrunsee by anolher M ife then 
living. This was the first proceeding of the sort, that was had in the Su¬ 
preme Court. The bill stated that Joynaruhi had threatened to turn the 
complainant Mundoodaree Dabee out of the family house ; that the w hole 
tenor of his conduct towards her was unbecoming and impvo])er, and that 
he had neglected and refused to maintain her in a manner suitable to the 
wealth of which her husband TiUuckrum had died i)ossessed. The bill 
alleged that this wealth was to the amount of three lakha of Rupees in va¬ 
lue, and that it was all in the possession of w ho was TiUuckram's 

only son. It stated that the complainant was the eldest widow' of Tilhick- 
rum. It prayed an account of his estate, and a separate maintenance pro¬ 
portioned to its amount. 

Joynarain by his answ'er admitted for the purpose of enabling the com- 
plainant to obtain a decree., but for no other purpose, that the estate of yW- 
luckram ivas to the amount in value, alleged by the complainant. He 
positively denied ever having threatened to turn her out of the family 
house, or having in any manner ill used her. lie affirmed that Tillucham 
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contemplating Ills death, had given to her a Company’s promissory note 
for 10,000 Rupees, bearing interest at the rate of eight per cent per auuu u, 
•which lie (Tilluckram) had thought a siiflicient provision for lier. lie 
fiirtlier set forth, that in the life time of Tilluckram, he had made the com¬ 
plainant, a monthly allow ance of between five and six Rupees for her 
personal expenses, winch he ({lie defendant) offered to continue. lie fur¬ 
ther stated that he was Avilling to maintain her in the family house. The 
parties joined issue, and witnesses were examined upon both sides. In 
Aovcmlicr, 1800, the cause came on to be heard upon evidence, but the 
dcfemlant did not apjiear. It w as then referred to the Master to ascertain, 
and report w hat w'ould be a suitable allow ance for the complainant, the 
eirciinistances of the family being duly adverted to, and she being the 
eldest w idow of Tilluckram. —In March, 1801, the cause came on for fur¬ 
ther directions upon the Master’s report, when it was declared that the 
complainant was entitled to a monthly allowance of 230 Rupees, from the 
day of the death of her husband Tilluckram Pnckrassee—dnCi decreed 
that the defendant should forthwith pay to her the sum of 15,120 Rupees, 
arrears due from the time of her husband's death ; and also that he (the 
defendant) should forthwith pay into the hands of the .4ccouu(ant General 
a sum sufficient to produce (he monthly allowance of 280 Rupees; and 
that the said .sum at the death of the complainant, should revert, and be 
paid, to the defendant. This money was not, paid, and it was subsequent¬ 
ly ordered that the decree be carried into execution, and that the Master 
do sell a com[)etcnt part of the estate of Tilluckram Puckrassee to pro¬ 
duce the sum of 2{$0 Ibipees a month, and to jiay the arrears due to the 
complainant, and also to pay her costs. The Company’s securities at that 
(i)ue bore cig-fit per cent interest—and ihe sum necessary to produce 280 
Rujiees a month, had been reported to be 42,000 Riiijees. 

The complainant had not borne a child to Tilluckram Puckrassee, and 
this decision was against his son by auctaer icljc. 
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It is thus evident that a maintenance, if not voluntarily yielded, may be 
enforced by law,—and I conceive it will follow, that widows having- a right 
to maintenance, may restrain the representatives of their husbands from 
wasting, or making; away witl), their estates—or at least compel the pos¬ 
sessors under such circumstances, to give security for the due payment of 
a suitable maintenance. 

If the assertions contained in the answer of Joynnrain had not been 
disproved, the decision would of course have been otherwise than it was. 

Cunflmnnee Dossee and Jiclass Dossec, two of the widows of Rajah 
2^<}!j/dsseii, filed llieirbill against Gopccmohuti Deh, (tlie adopted son) and 
JtajuU Rajcrishiw, (the begotten son) of Rujiili Noa/iissen, praying an ac¬ 
count and a separate maintenance. To the answer of Rajah Rajerisfma, 
the will of R(jak Nobhassea was annexe{l, from which it appeared that he 
had given to each of his wives, money and jewels suitable to their situa¬ 
tion in life—and that he had directed lliem to be maintained by his son 
Rajah Rajerishna in the juiuihj house. The defendants stated that the wi¬ 
dows (comi)lainants) /md left ike faniily house tvithoul any cause, and had 
gone to reside elsewhere. Their answers were separate, and that of Raj- 
crishna offered to maint.un the complainants, if they would return to the 
family house—he, submitting, as Gopeemoliun had been decreed one half 
of Nobkissen s estate, that he ought to contribute to the rn-aintenance of 
his widows. The case made by the defendants could not be denied, and 
the bill was dismissed. The right of tlie widows however to a suitable 
maintenance was not disputed. It was indeed on the contrary, admitted, 
and it was upon showing that they had, or might have, such a provision as 
their husband had thought proper, that the bill was dismissed. 

In the case Seehcuunder Bose against Gooroopersaud Bose and others, 
(which will be found more fully reported at the end of this chapter) the 
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Court took, in my opinion a correct view, of the right which a widow 
entitled to maintenance, had to security for the due receipt of it. This was 
a bill for partition; and so far as it relates to the present question, may be 
said to have been between tivo widows, and six sons of Muddunmohun 
Hose ;—one widows Soosee Mookee Dossee, who was mother of one of the 
six sons, had died ; another widow, Anundmoyee Dossee who was mother 
of the ot!)cr^'i;e sons, w-as living. The third vi'\dLOw, Madublioyee Dossee, 
who had been childless, was also living. On the 7th of August, 1813, a 
partition was deci eed and the son of Soosee Mookee was declared entitled 
(his mother being dead) to one-sixth part of Mudunmolmns estate. The 
otlier five parts were, to be divided into six, of which Anundmoyee was de¬ 
clared entitled to one and her sons to one each;—but it was ordered 
that before any partition be made, the Master do enquire and report what 
would be a requisite sum for the purpose of securing to Madubhoyee (the 
childless widow) a suitable maintenance, and it was ordered that in the 
first instance such sum be set apart for the purpose. 

From these decisions, it clearly appears that the widow entitled to mnm- 
tenance, is not to be left at the mercy of him whose duty it is to maintain 
her, but that she may compel him to do her justice,—and although the ob¬ 
ligation imposed upon him, be indefinite, that a Court of Equity will define 
it, by adverting to circumstances, and aid her in the enforcement of such 
advantages, as the possessor of her husband’s w ealth is bound in consci¬ 
ence to confei'. 

The decree against Joynarain Puckrassee was founded upon the pecu¬ 
liarities of the case. Perhaps it may be thought that an allowance of 
280 Rupees a month w^as too large for one widow, when another was liv¬ 
ing, and the estate three lakhs of Rupees only in value. It ended in the 
defendant’s ruin, but the event was very much owing to his own conduct. 
There is reason to believe that the estate of Tilluckram did not exceed 
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lialf the value at mIucIi it was estimated in the bill of complaint, but the 
defendant made an admission which proved very injurious to himself. He 
insisted that the complainant was not entitled to any account; lie refused 
to render an account before tlic Master, or to appear at the hearing of the 
cause. The Court had therefore no course open, but the one it pursued, 
by directing that the sum stated in the bill as the amount of TiUuckram s 
property, (it not being denied by answer, and an account of the estate hav¬ 
ing been withheld,) should be taken as a datum upon which an estimate of 
the complainant’s allowance, might be made. It w'asan unfortunate case; 
yet we cannot pity the defendant, but by seeing the length to which the 
Court will proceed,, for the purpose of rescuing persons in the complain"* 
ant’s situation from oppression or iiijustice, 

The following case which wms decided by the Supreme Court on the 
10th of December, 1820, during tire sittings after the fourth tei*m, may 
serve to illusti-ate some of the rules which have been laid down respecting^ 
Partition and Inheritance, 

IN EQUITY. 

Sree Mootee Jeeamony Dossee, the w idow and legal representative of Cun-* 
gachum Chose, deceased, and Sree 31ooti‘c Dossee Dossee, widow a nd 
legal representative of Buddenc/muder Chose, complainants, 

against 

Atiaram Chose and Callachund Chose, defendants. 

The bill stated, and it was proved, that Corrunnamoyee Dossee and 
Duckapriah Dossee were resident at Chandernagore, and not subject to the 
Jurisdiction of the Supreme Com't, 


The prayer of the bill was for an account and partition of the estate of 
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J\i intmnJiun Ghose, deceased,—and that one-foiirth equal part or share 
<(jf the said estate might be allotted to each of the complaiiuints. 

The bill also prayed an account and partition of the estate of tlie said 
Kissenmohun Ghose, as against the defendant Callachund Ghose in parti- 
eidar,—and of all profits and purchases made by Callachund Ghose, with, 
or ont of the estate of Kissctimolniu Ghose, since the death of the said 
Kissenmohun Ghose; and that each of tiie conqilainants be decreed one- 
ihird e(}ual part or share of the said last mentioned estate, to be held in, 
vscveralty by them the said complainants- 

The state of tlie family was as follows:— Kissenmohun Ghose died in the 
Uengdl year 1192, leaving two widows, viz. Covnuinamo^ee Dossee and 
huckapviah Dossee, who are still living. 

Cy Corrunnamoyee Dossee, Kissenmohun Ghose left three sons, viz. 
gachurn Ghose, who died in the month of Bhadur in the Bengal year 1207; 
Buddenchund Ghose, who died in tiie month Joistee in the Bengal year 
1210, and Callaclnmd Ghose, who is still living and one of the defendants. 
By Luckapriah Dossee he left Atlaram Ghose, who is still living and the 
other defendant. 

Gungachurn GAo^ehad married two w-ives, first Joyah Dossee, wdio died 
in the life time of her husband, and in the Bengal year 1201. She left one 
ioxi Sumloochunder Ghose, tcho survived ins father (Gungachurn) and died 
in the month of Shrabun in the Bengal year 1215. The otlier wife of 

uugachurn is the com[)lainant, Jeeomonee Dossee. —She had a daughter 
lluopuh Dossee by Gungachurn, and Jtoopah Dossee is since dead. 

Buddenchund Ghose left one widow, the complainant Dossee Dossee, by 

I 
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■w horn lie had one danghte? only, {Doyamoyee Dossee.) ‘Doyamoyee Dossee 
is still living and married to Kissenchunder Cowar. Callachund, the other 
son of Kissenmohun by Corrunnanioyee, and Attaram the only son of Kis^ 
senmoimn by Luckapriah, are the two defendants. 

The defendant Attaram Ghose, not only refrained from opposing the 
partition as between him and the other claimants under Kissenmohun^ but 
alleged that a partition had already been actually made. 

An account and partition of the estate of Kissenmohun was in the first 
(place ordered as between the other claimants under Kissenmohun and him 
Attaram,) he being declared entitled to one-fourth part or share thereof 
as one of the four sons of Kissenmohun. Attaram, then, being solely en¬ 
titled to a fourth separate part of the estate of Kissenmohun, it was under¬ 
stood and admitted, that his mother Luckapriah was not entitled to any 
sef)arate property upon a partition made between her only son and liis 
three half brothers, and that she was to look to him for her maintenance. 

If Sum'boochunder the son of Gungachurn and Joy ah Dossee had died in 
the life time of his father, it seemed to be agreed, {Joyah having 

died before her husband,) that Jeeomonee the surviving wife of Gungachurn 
would have been entitled to his estate ; but Sumboochunder having surviv¬ 
ed his father, it was held that his father’s estate vested in him, and that 
Jeeomonee, (not being his mother although the wife of his father) could not 
take from him, {SumboQchKnder)h\ii\\ini his father'’s mother, iCorrunnamoyee) 
was his heir. 

It was also declared that Dossee Dossee, the widow of Buddenchund, he 
(Buddenchund) not having left a son, succeeded as his heir, and was in-his 
right entitled to one-fourth part of Kissenmohuus estate. 

It was therefore ordered that a partition be made of the estate of Kis^ 



OF PARTITION. 


C7 

t'enmoJmii, that it be divided into four c<[iial parts or sliares and that Alta- 
ram, the only son of Kissenmohuu by Luckapriuh, do take one of the said 
four j)arts or shares in severalty. 

Of the other three parts it was ordered that Corrunnamcojee do take one 
as the heir of her grandson Sumbooclmndi r, that Dossee Dos.scc do take one 
as the heir of her husband Jiuddenchund —and that Callachund do take one 
as the survivor of Kissenmohim s sons. 

This partition having been made, it was farther declared that Corrunyia- 
moyee was entitled to a fourth part of the three parts which had been so 
di\ided, the third part which she had taken upon {)artition contributing 
to make up the s:iid fourth part. It tlieu stood thus,— Corruminmoyce the 
representative of Sumboochunder, Dossee Dossee the rcpre.scutative of Dud- 
denchunder, and Cidluchwid the surviving son of A'/siewmo/nin, having come 
to a partition —Cornmnamoyee as mother of Siimboochmider's father, as 
inotlier cf Dossee Dossee's husband, and as mother of Callachund, became, 
ii])on a partition, entitled to a share cipialto that of tlie several partitioners. 

The three parts w ere therefore again to be consolidated and then divided 
into four, of W'hich Corruunamoyee as mother was to have one,—the same 
Corrnnnamoyee as refu'esenting her grandson, one— Dossee Dossee as repre¬ 
senting her husband, one—and Callachund in his own right, one. 

Supposing then the three parts {Atlaram having taken tlie fourth) to bo 
divided into livculyfour parts, Corruunamoyee would hava* eiglit, Dossee 
Dossee eight, and Callachund eight ;—Corruunamoyee then for the purpo.se 
of ((Uiverting the three twcuty-fourlhs into four twenty fmrlhs must con- 
vibiile two parts out of the eight she had taken,—and Dossee Dossee and 
Lauuchuiul must each cualributc two parts out of their eight. Then each 
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{Corrunncmoyce in her t ifferent characters being considered as two) will 
have one-fourth or six twenty-fourth parts. The result will be, that two- 
eighths of the sliareof Dossee Dossee and two-eighths of the share of Calla- 
chiind will be added to tlie eight twenty-fourths of Cor/’M7inawjo_yee, who \vill 
thereby have eight twenty-fourths, and four twenty-fourths, or one half ot 
that part of Kisseninohu.is estate which went immediately from Kissenmo- 
hull to her own sons. She is now entitled to tw^elve twenty-fourths or one 
half of three parts of Kisseninohiuis estate. 

It Avas also ordered that Corrumtamoijee (not being a party to the suit) 
be at liberty (if she shall please to do so) to come in as a complainant be¬ 
fore the Master in taking the account, and before the commissioners ia 
making a partition of Kissenmokun s estate* 

It is to be observed that on tlie death of Dossee Dossee, her daughter 
Doyamoyee will succeed tlirough her, (Dossee Dossee) to the estate of her, 
(Doyamoyee's) father JBuddenchund. 

As to Jeeomonce, she has a right to maintenance out of her husband’s 
estate, and may follow it for the purpose of obtaining her right into the 
hands of Corrunnainoyce; but fiaun what has been already said, it is need¬ 
less to state that she may now, if she has just cause, require security as to 
her rights—or perhaps tlie Court vArnidd have been, at the hearing, justified 
in ordering her maintenance to be secured. It was not asked, and she hav¬ 
ing gone for a specific proportion, and having failed in that, was I pre¬ 
sume not apprehensive of the w'ant of a maintenance during her life. If she 
has grounds for fear, she may yet come in for it upon petition. 

The following case so far as it relates to security ordered to be given for 
the maintenance of 31adhubltoyee Dossee, a childless vidow, has already 
been noticed. That she hud u right to be maintained out of her husband's 
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Ts ealtli is certain, and when tlial wealth was to be divided among so many, 
the justice of providing a fund for her support, cannot be questioned; for 
no one of the partitioiiers being hound to supply her with the necessaries 
of life, it was just to secure her against want by a joint contribution. 

On tlie 4th of December, 1012, Seehckunder Sose filed his bill against 
Gooroopersaud Sose, Shoyruhchuuder Dose, Gopenot h Bose, Bindahun 
Bose, Nilmaduh Bose, Nubbinchunder Bose, and Anundmoyee Dossee. On 
the Olftt of December the bill was amended by making K'hunjunnee Dossee 
and Madlmhlioyee Dossee parties,—and it prayed a partition and account of 
the estate. 

The bill contained much matter, and related to many subjects, with 
which 1 have not at present, any concern. 

BhoyruhcJiundcr, was the eldest Jull brother of the three infant defen¬ 
dants Bindahun, JSilmadub, and Nubbinchunder, and had been appointed 
their guardian. The bill alleged great mismanagement upon his part; 
stated that lie had incurred large debts, and a fear that his creditors would 
seize the joint family property in execution. It prayed that he might ac¬ 
count before the Master fur the property of his infant brothers, that he 
might be discharged from the guardianship, and that another guardian 
might be appointed. 

Kisnoram Bose (now dead) had been the father of Miiddungopaul Bose 
and of the defendant Gooroopersaud—Miiddungopaul died shortly after 
his father, leaving six sons, viz. Seebchuuder, the complainant, and Bhoy~ 
■ruhckunder, Gopenat'k, Bindahun, Ndmiduh, and Nubbinchunder, five of 
the defendants, Soosee Alookee Jjossee one of the wives oiMuddungopaul 
was dead, and slie left an only .suo., iSeebchundsr the complainant. Two 
widows of Mudda.igopaut were ii. oig,—they were, Madabhoyee who wwk 
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childlesfs, and was mother of Bhoyruhchihder, GopenotVi, 

Jiindabun, Nilmadub, and Nubbinchunder, five of the defendants. Tliese 
two widows were defendants to the suit,—and the other party was the de¬ 
fendant K'/ninjunvee, who was the widow of Kisnoi’am, and mothei' of his 
two sons 3Iiuldunmohuii and Gooroopevsaiid. 

On the 7th of August, 1813, the Court pronounced a decree declaring 
JC'liunjunnec, tlie w idow of Kisnoram, entitled to one-third part of the 
estate, the movable ab ioliitelp, and the immovable for her life. The de¬ 
fendant Gooroopersaud was declared entitled to one-third part to his 
own several and separate use. The other third part was declared to be¬ 
long to the representatives of Mnddunmohun ,—and as to it, the Master 
was ordered to enquire and report what would be an adequate sum to set 
apart for the purpose of securing to Madubhopee the childless w idow, 
suitable allowance for her life. Jt was then declared that Seebchunder, 
(whose mother Soosee Mookee w’as dead) was entitled in severalty to one 
sixth of the last mentioned third j>art,—and that the remainingya'e-A'/>//c? 
he div ided into six parts, of which Bhoprubchimder, Gopenoth, Bhulabun, 
Nilmadub and Nubbiiudiunder, sliould each take one, and their mother 
Ammdmopee, one—the immovable part of which she was to take for life 
only, and the movable absolutelj. Jt was Anther declared, Bhoprubclmn^ 
dcr having assigned and made over his share to Gooroopersaud, that he 
{Gooroopersaud) was entitled to it. In May, 1815, the several parties hav¬ 
ing had experience of tlie expense and delay of a reference in the Master’s 
office, agreed to stop all further proceedings, and to come to an amicable 
settlement among themselves. 

Meetings w^ere held, and agreements w’ere executed, but the result was 
unsatisfactory, for after sacriiices made or otl'erefl by K'hunjuunee Dosser, 
to the |)eace of her faini .y, it was found that tlie sj)irit of litigation ope¬ 
rated moi’e powerfully than the interest of the parties concerned, and ag 
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the property was large, perhaps it was thought that more money might yet 
be afforded for the purposes of vexation. 

Gooroopersaud had gone upon a pilgrimage, and when he returned in 
April, 18J7, he was informed by his nephews, that they had discovered the 
decree of August, 1813, to he erroneous, inasmuch as it had given to Khun- 
juunee one-third of the estate, whereas she was not entitled hj the Hindoo 
law to more than food and raiment, or a maintenance for her life only, and 
to no other interest in the estate of Kisnoram. They threatened to file a 
bill of review, and refused arbitration, or any other amicable mode of ad¬ 
justment. 

On the 24th of August, 1818, Gooroopersaud so circumstanced, filed 
his bill against all the parties to the former suit. Seehchunder, Bhoyruh-. 
thunder, Gopenot'h, Bindahun, JSilmaduh, Nubhinchunder, K'hunjmmee] 
Anundmoyee, and Madhubhoyee, w ere made defendants. 

Gooroopersaud in this bill recited all the proceedings in the former suit 
and the several agreements that had been executed subsequently to it; 
all which he prayed might be declared binding and conclusive upon the 
several parties, and that he might be declared entitled to one-third of the 
estate, and also to the share of B hoy rube Jmnder ; that the parties should 
all be decreed to hold in severalty according to the former decree, and 
that each should be declared entitled to such part of the share of Khim^ 
junnee as she had bestowed since the decree, by the instruments which she 
had executed, and also to the lands which she had given to them respec¬ 
tively for the term of her life. The bill further prayed a partition accord-'^ 
ing to the decree and the several subsequent agreen^pnts. 

Bindahun, Nilmadub, and Nubhinchunder, who had been infants when, 
the proceedings commenced, got leave on the 1st of October, 1818, to fija 
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a supplemental bill in the nature of a hill of review. Accordingly on the 
5th of October a bill was filed by them, and Aimndmoyee Dossee, against 
Gooroopersmid, Seehclmnder, JBhoyruhckunder, Gopenofh, K'htmjimnee and 
Madhubhoyee. Callachund JBose, the son of Gooroopersaud, was also made 
a party defendant. 

This bill alleged that much of the property had got into the hands of 
Callachund. It also stated that Muddungopaul had acquired separate pro¬ 
perty in his life time, of Avhich it prayed an account. And that the decree 
made on the 7lh of Aug ust, 1013, be remewed and reversed so far as it de¬ 
clared the right of K'lainjunnee to the movable and immovable estate,—and 
that the cause be reheard as tp her rights, and if K’hunjunnee be entitled 
to any share in the real or personal property, that the reversionary interest 
be secured. That Callachund be decreed to bring into Court and to endorse 
over all the Company’s securities in his hands, belonging to the estate, and 
that a partition be made. By this bill it was relied upon, that the partition 
not having been made in the life time of Muddungopaul, Kliunjunnee was 
7 iot entitled to any separate share, or if entitled to any, to no more than an 
estate for life in the movable or in the immovable part of it. False charges 
in his accounts were stated to have been made by Gooroopersaud, and in¬ 
stances of them set forth. 

On the 9th of December, 1320, the causes came on for hearing. An ac¬ 
count of the estate was ordered to be taken as a preliminary measure, and 
upon the bill which had been filed in the nature of a bill of review, the 
Court, as it had done in the case of Cosinoi'li JBysaack and Ramanodh 
Rysaack against Hoorasoondaree Dossee, varied the decree made on the 7th 
of August, 1813, and instead of declaring that K.' timijunnee Dossee was en¬ 
titled to the movable property ahsohitely and to the ■ir.imovahle for her Zj/c, 
declared her entitled to one-third of the estate, real and personal, according 
to the rules of the Jliiuioo law. 
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Upon this occasion the Court Pnndils were consulted, and lliey ex¬ 
pressly declared that the mother who took upon partition, and the widow 
who svACcceded to her husband’s property, stood upon the same footivg 
w ith regard to their interests in the estates. They nevertheless seemed to 
think that the mother w ould be less limited than the widow as to the dis~ 
posal of pro))erty ; but this was put upcm the ground of concession, which 
the reversioners in the several cases might probably be disposed to make. 
They said the mother would be less restrained on account of the respect 
due to her by her sons, adding, that the brothers-in-law would not have so 
great respect for a brotlier’s widow . There is not in fact any distinction 
as far as the i-ighi extends, nor do 1 believe that any ground of distinction 
can be found in the Hindoo lawu 

The Supreme Court has always considered the mother who takes upon 

partition, and the wddow who succeeds to the estate of her husband, as 

• 

possessed of equal interests. And it is to be lamented, when two opportuni¬ 
ties occurred, that the Court did not insert in its decrees, the decided opi¬ 
nion w'hich it entertained upon the subject; that it did not declare the 
widow and the mother, entitled to an estate for life only, v/bother the pro¬ 
perty of which they came into possession was movable or immovable. 

A direct declaration is always better than leaving a point of this nature 
to inference. That the Court thought the decrees w hich declared such 
parties tmtitlcd to an absolute estate in movable property ought to be alter¬ 
ed, is certain. Tlie opinions of the Judges were known and even declar¬ 
ed, and as we have not any authority in the books of Hindoo law, by 
w bich a distinction betw^een movable and immovable proj^erty in the posses¬ 
sion of a mother or of a willow can be justified, it will, I trust, be thought 
proper to abide by the nile which may be said to have been laid down, 
and to hold in future that neither widotc succeeding to her husband, noy 



74 


OF PARTITION. 


mother sharing’ upon partition, shall be entitled to more than a life interest 
in movable property. The power of expenditure may be specially given in 
particular cases. 

I am not as 1 have already said, aware of the Court ever having made 
any distinction between the interest of a mother who took upon partition, 
and that of a widow, who takes upon the death of her husband. 

The following, is I believe, the first instance in which the interest tak¬ 
en by either in real and personal (movable and immovable) property, was 
distinguished ; but the ground or principle upon which a larger interest 
was given in the one, than in the other, species of estate, I never yet have 
been able to ascertain. 

The decree of which ][ now speak, was pronounced in .Tannary, 

The cause w’as betw'een Issurchunder Corformah and Narainee Dossee, 
complainants—and Goviudchund Corformah, Nemulchund Corfoimah, Co- 
noychund Corformah, Dialchimd Corformah, Rasmonee Dossee, Radamonee 
Dossee, and Rumonee Dossee, defendants. 

A cross bill was filed, to which three of the defendants to the original 
bill, viz. Dialchund, Radamonee, and Rumonee, together with the two com¬ 
plainants in the original bill, were made defendants. All the other defend¬ 
ants to the original bill, were complainants in the cross bill—but the par¬ 
ties were the samCi 

It was declared by the decree, that the Will of the Testator Goculehun- 
der Corformah in the pleadings mentioned, was tvell proved, but that it w as 
wholly inoperative, except as to a disposition therein contained, in favor of' 
Gourmonee Dossee, the step mother of the Testator. 


It was then declared that the defendants Gobindchund, Nemulchund^ 
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and Conoyclnind, the sons of GoculcJmnder by the defendant Rasmonee, 
bis first wife, together with the defendants Dialchund and Surrutchund, 
{Surrulchund being then dead) two sons of Goculchunder by the defendant 
liudamonee, his second wife, together also with the complainants Issur- 
clmnder and Sooraut, {Sooraut being then dead) two sons of Goculchunder 
by the complainant Narainee, his third wife, as the seven sons who surviv¬ 
ed Gociilckunder, became entitled to his real and personal estate, of which 
be was seized or possessed at the time of his death; and that the said se¬ 
ven sons w'ere so entitled in equal parts or shares. 

The decree then declares that the defendant Ramonec, widow and heir 
of Surrutckmid, is entitled absolutely to his share of the persoHu/estate ; 
and to his share of the real estate for her life : that the complainant Na- 
rainee as the mother and heir of Sooraut, is in the same manner entitled to 
his shaie : that Rasmonee, mother of Govindchund, Ninitdchund, and Co- 
uoychuud, is entitled absolutely to one-fourth of their three seven parts Of 
the persofial estate—and for Icr life to one-fourth of iheir three seven parts 
of the real estate;—and that Rudamonee, the mother of Dialchund, and 
Surruleiiund, is in tlie same manner entitled to one-third of their two seven 
pajts of the estate. 


It will be observed that Rasmonee, the mother of three, and Radamonee, 
the rnoiher of .wo, sons of Gocnlckunder, came in upon partition made, the 
first by her three sons, the second by one son, and the widow of her de¬ 
ceased son ; and also that Ramonee, the widow of Surrutchund, and Na- 
rainee, tlie mother of Sooraut, came in as heirs, one of her husband, and 
the other of her son; and that the mothers and widows so taking were all 
declared to have the same interest in the estates which they severally took, 
i. e. an absolute interest in the personal, and an estate for life in the real 
property. 
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That part of tlie decree which declared the rights of the mothers, pro¬ 
ceeded of course, upon the partition made by their sons. Radamonee was 
the mother of Ricdc/aind and Surndchund. Surruichund had died, and 
his widow Ramonee was declared entitled to his share—and then, on a 
partition between RkdcLund and Ramonee, Radamonee, the mother of 
Dialchund and Surndchund was clearly entitled to a share. 

So far this decree is consistent with all the decisions ; but there is one 
point in wliich it differs from the decree that was pronounced in Decem- 
Ler, 182.3, in the cause of Sree Mootee Jeeomonee Dossee et. al. v. Atlaram 
Ghose^i. al. in which Corriinnamoyee Dossee was declared entitled, as heir 
to her grandson, to his share—and also, as parent, to a share upon parti¬ 
tion; although, as heir of her grandson, she had been joint-owner of the 
property divided. 

In the case 1 am now' reporting, the double claim of Narainee Dossee 
may have been overlooked. It does not appear to have been urged, or to 
have been brought at all to the notice of the Court. 

Narainee w'as mother of Issurchnnder and Soniand. Sooraut had died, 
and Narainee was declared as his heir, to be entitled to his share. The 
parties were all severally declared to be entitled to their respective shares, 
and the decree furnishes as good evidence of a partition between Issuer- 
chunder and Narainee, as between any of the other parties. 

Thus then, if the decree of December, 1823, was right, Narainee w"ds en¬ 
titled to more than she received. As representing Sooraut, she was entit¬ 
led to, and received, one-seventh part of Goculc/iunders estate. It Sooraut 
had lived, he and Issurchunder w'ould have been entitled to two-sevenths, 
and upon their separation, Narainee w'onld have been entitled to one-third 
of these two-sevenths. Rasuionce and Radamonee had each shared upon 
this principle. 
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According to the law as it was declared in the case of J ecomonee al. v. 

Atlaram et. al, which will be found reported in another part of this book, 
2\arainec ought to have taken the share of Sooraut as his heir; and she 
ought then upon })artition to have shared as the mother of Issurchunder and 
Sooraut. In the case of Jeeomonee v. Attaram, the Pundits were clearly of 
opinion that Currunnamnyec was entitled to take as heir of her 
and when in that capacity she came to a partition with lier son, and a 
son’s widow, she was entitled as parent to one-fourth of the estate; she, 
and the son, and the deceased son’s widow, each took one-third ; and up¬ 
on partition she took one-fourth of the whole. The correctness of the opi¬ 
nions which the Putidits gave on this occasion, seemed to have been ad¬ 
mitted ; and from subsecpient enquiry, 1 am satisfied that they were con¬ 
sistent with law; according to tliat principle ISurnince ought to have had 
eight shares out of twelve. First, upon partition, she oiiglit to have had six 
parts, or one half; then as mother she was entitled to one-third, or four 
parts of the whole, her own contributing to make up the four. This would 
have taken tico parts from Issurchunder, wdiich would have increased her 
ow*n six to eight and left him four. Instead of half she ouglit to have had 
two-thirds of two-sevenths of Gocidchundcrs estate. 

It is difficult to arrange decided cases, which involve several distinct 
points of law, so as to apply each part, exclusively, to the subject under 
consideration. 

The proceedings w'hich arose out of disputes, mMuddunmohun BysaacJcs 
family, will exhibit the efl’ect given by the Supreme Court to a Ilmdoo's 
will, and tlie riglit of a widow as lieir to licr husband. Yet 1 conceive it 
to be so connected with the subject of partition, as to render its introduc¬ 
tion in this place, not iinprojver ; r.;r it w ill show how a ])artitiou may be 
brouglit about at tlie instance of a w idow, claiming in right of iier husband; 
and how a n«otlier (upon partition made) may be barred of her share, by 
the operation other husband’s will. 
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Parts of this case hf vc been noticed before; but, as taken altogether, it 
a])i)ear8 calculated to throw considerable light upon several points of Hindoo 
law ; and, as it is demonstrative of ilic vexatious spirit, which any disagree* 
ment in a family of Hindoos, is sure to engender and to perpetuate, 1 have 
given the proceedings in a more detailed and connected form. 

The first bill was filed on the 14th of October, 1808, by Govindchund 
Hysaack, against Cosinol'h Bjsaack, Jiainnnot'/i Bj/saack and Bishonot'h 
Bjjsaack. This proceeding seems to have become necessary on the part 
of Govindchund, in consequence of the conduct of Cosinol'h, who, on lus 
coming of age, determined to interrupt Govindchund in the execution of 
his trust. The complainant and the defendants were first cousins. The 
complainant had been appointed executor by his uncle, who was father of 
the defendants, and from all that a])pcars, there is no reason to impute 
dishonesty, or mismanagement to the executor, 

Govindchund succeeded in getting a decree for a partition of the estate, 
which had been joint bet'veen him and the defendants. A family dispute 
had commenced, and was therefore, if the feelings of the parlies could 
prevail, to be interminable. 

It happened that in the partition between Govindchund and his cousins, 
a proportion of tin; property was left undivided. d'liere was tliiis “ a 
bone of contention” remaining between the two branches of this family. 
Govindchund died in 1810. But he left sons, and between them, and dm 
sons of Mnddunniohuu (the defendants to Gjvin (chund’s bill, and their re¬ 
presentatives ;) and among themselves, we have had bills, and cross bills 
and pleadings in every variety of litigation, all founded upon claims to 
this undivided part of the family estate, ’^llie contest continues, the spirit 
of the comhatants is 1 helieve unabated, and the duration of this strife will; 

presume, if possible, be proportioned to the funds of the family. 
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These disputes however, were collateral to, and not necessarily connect¬ 
ed with, the proceedings which 1 am now about to report. 

All that can be illustrative of (he Hindoo law, took place between the 
membei’s of Mudditnmolntn s family, that is, two of his sons, his widow, and 
die \v idow of his deceased son. 

The family property w'as acquired by, or originated with, Sloboram Sy- 
iitack, who died in the month of Avghruu, Bengal year 1180, or November, 
1773. He had had two sons, Hurrymohun Dysaack and Muddunmohun 
JBysoac/c. Hui'rymohun, was father of the complainant Govindchund, and 
Muddiimnokmi was father of the defendants Cosinot'h, Hamanot'h and 
liialionot'k. 

Hurrymohun and Muddunmohun had both died before the bill of Go- 
vindcliund was filed in 1808. 

7'his bill stated that Hurrymohun, (father of the complainant,) had died 
in the Bengal year 1170, or 1769, in the life time of his father iSbiomwi, 
and that he (Hurrymohun) left the complainant, his only son. That Soho- 
rum made his will, by which he left all his property, movable and immova¬ 
ble, with the exception of some legacies, to his son 31uddunmohun, and 
his grandson, the complainant, in equal shares. That the complainant 
Govindchund and Muddunmohun, had possessed and enjoyed the estate 
of Soboram Jointly, without having made any division of it, until the death 
of Muddunmohun which took place in the month of Poos in the Bengal 
year 1212, or December, 1805. That on the death of Muddunmohun, he left 
tliree sons, (the defendants,) who were then all minors, under the age of 
sixteen years. That the complainant, after the death of Muddunmohun, 
managed the whole estate, and that it was still joint and undivided. That 
Cosinot'h, the eldest son of Muddunmohun, had lately attained the age of 
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sixteen years, and tliat lie had gwen notice to the complainant not to lay out 
or expend any further sums of money from the joint estate. He, Govmdchmid, 
•went on to state the danger vhicli he apprehended, considering the infan¬ 
cy of the two other defoiidants. He olTered to account fully for the estate, 
Avhile it was in his hands and under his management, and prayed that upon 
accounting-, he might obtain proper releases. He also prayed a partition, 
and that one-half of the estate might be decreed to him in severalty, and 
the other half to the defendants. He further prayed that the half decreed 
to the defendants, might be paid into the hands, or placed under the ma¬ 
nagement, of the Accountant General of the Supreme Court, for the use oC 
them, the defendants, 

In February, 1811, the complainant, Govindchund, having died, and the 
suit having been revived by his sons, a decree was made in conformity 
with the prayer of Govindehund's original bill, The Accountant General 
was appointed receiver of the immovable property which had been allotted 
to the defendants, and half of the personal property which was very large 
in amount, was ordered to be paid into the hands of the Accountant Ge-* 
neral for the use of the defendants. So far all went on well, 

Cosinot'h, being of age, applied for, and ol>tained, his share of the perso¬ 
nal property, amounting to about 2,50,000 llupces. Ramanot'h, when he 
came of age, obtained Ins share also, to the same amount. The share of 
Idislionot'h, he having died before he attained the age of sixteen years, re¬ 
mained in the Accountant General’s hands, 

Jiishonot'h had married Iloorasoondaree Dossce and left her, his widow, 
but no child, surviving him. 

Cosinot'h and Ramanot'h set up a will, which they alleged had been ex¬ 
ecuted by their deceased brother Bishonot'h. This will purported to give 
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flu property of Bishonot’h to lus brothers Cosinot'h and Ttamanot'h, au<i 
his and their mother Comuhnonce Dossee, e(jually among them. 

Whether or not the parties claiming under this document, could have 
proved the execution of it by B is ho no I h, or whether the allegations of 
Iloorasoondaree s friends concerning it, were well or ill founded, we cannot 
nosv learn, and need not now enquire, because the Court determined, that 
Jiislionol'h, having been under the age of sixteen years, when the paper 
bore date, (lie had not attained that age before his death) was incapable 
of making a will. The instrument in question was therefore adjudged to 
be void, and Iloorasoondaree, the widow n( Bishonot'h, was declared, as his 
Inhr, to ]>e entitled to his estate. 

I have already stated liow the decree which declared her entitled abso- 
luieJy to the movable part of her husband’s estate, has been modified upon 
a bill of review. The movable property belonging to the estate of Bishd- 
iwt'h, is still in the Accountant General’s hands—but all the interest which 
has accrued, and all the increase which has grown out of the principal, 
have been ordered, since Iloorasoondaree Dossee came of age, to be paid 
to her. ISo partition lias yet been maih^ of the iniinov(d>le, property which 
had been jointly possessed by CosinoCh, Ramanot'h, and Bishonot'h. 

From this statement it is clear that there has been such a partition of the 
estate of Mnddunmohiin, as (primdfacie) to entitle his widow Comvhnonee 
(the mother of Cosinot'h, Ilamanol' h ami Bislionot' h) to a share of the mov¬ 
able part of it. 

If the husband of Comulmonee had died inleslale, it appears to me that 
she must have been declared entitled to one-fourth juu t of the movable es¬ 
tate when a jjartition was effected upon the prayer of Iloorasoondaree, and 

K 
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■wlien Cosinot'h and Ramnioih each took his share of the nionc}^ out of tlie 
Accountant Generars hands. But Mudduninoliun made a will, which Go- 
■l inchund set forth in the hill, by which he sought to separate himself from 
Muddunmohuu's sons. It was in the following- words :— 

“ I Sri MuddamnoJntn Bijsaacic make this written order:—According to 
rny father, the late tS'oAorcia H^suucL's will, GovhiclnmdBijsaaclch to receive 
one half share, and iny tlirce sons Sri Cosinot'h, llamanoL'h, and Bishonot'h 
Bysaack are to receive in;,' share being the othei- half of nine annas and an 
half share of the .vwrearee property, as also of I he private [)roperty, all the 
houses, gardens, grounds, wearing apparel, gold and silver plates, and so 
forth, the deljts and outstanding dues according to the accounts In the 
wamesi Mnddunmohnn Bysaach and Govinchnnd Bysaack being deducted, 
and Company’s paper, dues on bonds and accounts, cash and e/lects 
tvhich are forthcoming agreeably to the accounts of tlie estate of the 
late Soboram Bysaack. Cold and silver oi-namcnts, Avearing appai'el, fa¬ 
mily expenses, daughterV wedding, performance of usual ceremonies for 
father and mother and so forth, whatever have been charged in the ac- 
counts sliall be paid by bolli jointly, and no one can prefer any claim for 
excess or deliciency of the same. Of tiie houses, gardens, and g;-oiinds 
being valued, tiie total ainount sliall be divided into lialves. He wlio 
possesses any ground ovei- and above one-half share, shall pay the amount 
of the excess above the moiety. All this properly shall remain vnder 
charge oj Sri Govinchtind Bysaack as long as my three sons are not (piuljicd 
and of age. The expense of the family shall be conducted in the same, man¬ 
ner as it is note. The lodging expenses and petty charges wliateva.r be 
necessary and the performance of ceremonies for the father and mother, 
unnoprasin, marriage, bic. of sons and daughters, shall be at the surcaree 
charge of both, according to what is fixed at the surcar, besides which, he 
wiio makes ornaments and wearing apparel over and above the same, 
shall be chai-ged in his name. He who makes any thing for his private use 
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and forhifi future good, the same shall be charged in his name. Afterthis 
wxx iirivate property, cash and effects, gold and silver oi'naments, wearing ap~ 
parcl, 4'C. wJutlever remain, the whole of that my three sons Sri Cosi-^ 
not'h, liamanof h , and Bishonot'h Bysaaclc shall receive, to which nobody 
PAS ANY CLAIM. When A’/'i Coiiliofk, Bislionoth, and Ramanot’h Mysaack 
are of age if they can live in this manner in harmony, they will do so. If 
tlsey do not agree they ndil receive their the three brothers’ shares agreeably 
to this will. If there be any error in this ivill, I will allow or take for the 
same. Year P2H*, date 24th Bkadur. English year 180.3, date 8th Sep¬ 
tember.'’ This was signed at the top by the testator, and attested on the 
back by five witnesses. 

Comvhnouee Dossee liad been made a party defendant to the first bill 
which was filed by Hoorasoondaree. This bill sought a declaration of her 
right to tlie estate of her deceased husband Bishonofh ; and, in fact, de¬ 
sired a partition of JShxddmimolnms estate. Comiihnonee did not, by her 
answer, insist upon her rights in case a partition should be decreed ; but 
she relied solely upon the Avill of her late son Bishonof h, by which his 
property had lieen given to her and her two surviving sons. It was after 
this, and in Dcrember, 1814, that the decree declaring Bishonoflis will 
void, and Hoorasoondaree entitled to his estate, was pronounced. 

Supiposing Coniulmonee to liuve been an instrument in the hand,s of Co- 
sinol h and liamanofh, her conduct is perfectly explicable. Had she 
come in tor a share upon partition, she would have got one-fourth of the 
whole oj Miidihmmoliun s estate—but then Hoorasoondaree would have had 
as much. li the will of Bishonofh had been established, Comulmonee 
would have got but one-third of Bishonoflis share, or one-ninth part only, 
of MuddunmGhiui s estate; but t\\en Hoorasoondaree ivoiild have been en- 
tiveiy cut out. .So that, in fact, if we identify Comulmonee with Casinof k 
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and Ramanoth, the eflect of establishing Rishonot'h’s will, would have^ 
been to give them the whole, of Mitddunmohun s estate, and to deprive 
Iloorasoondaree of any share. 

Comulmonee, a few days after the decretal order of December, 1814, 
entered a caveat with the Registrar against it, and at the same time pe¬ 
titioned the Court for a rehearing of the cause, upon an allegation of her 
right, as the widow of Muddunmohun, and mother of Cosimt'h, Ranm- 
noth, and Bishonot'h, to a fourth part or share of the estate, in conse¬ 
quence ofa partition having been made, by a declaration of the Court that 
Hoorasoondaree as representative of Bishonoth, was entitled to a third part 
in severalty. 

A rehearing was granted upon the prayer of Comulmoneds petition; and 
then Hoorasoondaree filed a supplemental bill, in which she set forth the 
before recited will of Miiddunmohmi, and contended that under it his three 
sons, of whom her late husband was one, were entitled to his whole estate 
and that Comulmonee, upon partition, had no right to a share of it. 

The rehearing which had been ordered upon Comidmonee’s petition was> 
postponed until the answers of CosiriMh, Ramanot'h and Comulmonee to 
the supplemental bill of Hoorasoondaree should be put in. 

Here a new scene was opened. The will of Muddunmohun, which had 
been first brought forward by his executor Govinchund, and afterwards 
relied upon by Hoorasoondaree in her supplemental bill, was dated in the 
Bengal year 1210', and it was admitted (for it could not be denied) by Co- 
sinoth and Ramanoth, to have been executed by Muddunmohun, as Hoo^ 
rasoondaree in her supplemental bill had alleged. But they swore in their 
answer, that hluddunmohun had executed another, and a later will, on the 
25th of Shrahxm in tin' Bengal year 1212, by which he I'evoked the will 
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of the 24th of BJiadur 1210; and provided, in case any of his sows 
should die before he came of age, that the surviving son or sons, should be¬ 
come proprietor or proprietors of all the property, and should maintain 
the widow, &c. of his deceased son ; or in case of disagreement, that each 
widow should receive 10,000 Rupees for food and clothing. This will 
was very much to the purpose — Bishonot’/is was not better suited than it to 
the exigency of this case. Its having escaped the researches of Govinchund, 
must have appeared strange; he had not any interest in its suppression i 
or if he had, it was in his power to destroy it. We must presume that he 
brought forward the only testamentary paper which came to his know¬ 
ledge : there is no ground for suspicion to the contrary. Yet Cosinot'h and 
llamanot'h both swore in their answer to Hoorasoondaree’s supplemental 
bill, that they had discovered this last w ill of Muddumnohun after the de¬ 
cretal order of December, 1814, had been pronounced, and (which may 
have been very true,) that its existence was not before known to them. 
Comuhnonee answered to the same effect. And now (as she had done in he!: 
petition for a rehearing) she again urged her right to a fourth part of the 
whole estate, in case a partition should be decreed, according to the prayer 
of Hoorasoondaree’s bill. 

Cosinot'h and Ramanot'h now filed a supplemental bill, in the nature of 
a bill of revietv. To this bill Hoorasoondaree, and their mother Comulmo- 
nee were defendants. The complainants recited the proceedings which 
had taken place, and relied upon Muddimmolmn s will of 1212, which had 
been so opportunely discovered by them after the decree of December, 
1814. They prayed that the whole estate of Muddunmohun (Bishonot’h hav¬ 
ing died) should be declared theirs; they giving a sura of 10,000 rupees to 
Hoorasoondaree, and maintaining Comuhnonee; and that the decree by 
which Hoorasoondaree was declared entitled to her husband’s share of the 
estate, be reversed, &c. 

This hlM Hoorasoondaree answered by her next friend Woodklimvi 
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sauck (for she was j^et a minor) submitting her rights as the \Yitlow' of IjU 
^honot'h, to the Court. 

Comulmonee, with tin; complaisance which might have been expecti'd, 
put ill her answer, admitting- all that had been stated by her sons in their 
bill, and asserting once- more, her rights as v> idow of Mtiddunnioliuit, ta 
oue-J'ourtli of his estate, if a partition of it should be decreed. 

In this state of things, and on tlie 29th of June, 1815, all the causes came> 
on to be heard—and then an issue at law was directed to try whether or 
not the paper Avriting Inariug date the 2'5th of Sitnthnii in tlie licngal year 
1212, purporting to be thew ill of Muddanmukiin, w as a valid testa¬ 
mentary disposition of !iis estate. 

In this issue Cosinot'h and Ramanol'li w ere, of course, to be the plain- 
titls. On the 15th of July it came on to be tried, and the Pluinti/Js iverQ 
■^wnsuited. 

After their failure in this grand attempt, the prospect of quiet was open¬ 
ed to I:looia!iUoiidarce---'>\n(\ as every tiling feasible had bei'u attempted iu 
vain, her 1‘riends could not have suspecttul illusion. 

Comuhnonee got IcaA e to w ithdrsiw her petition for a rehearing, Avliich 
implied that she relinquished her claim to a share of Muddunmoharis es¬ 
tate. Cosinot'h and liainnnot'h got leave to dismiss tiieir bill in the nature 
of a bill of review, Avhich implied their acquiescence in the right of Hoora- 
soondarce to her husband's estate, and Hoorasoondaree got leave to disnii,s.s 
her supplemental bill, wdiich, considering the advantage of her situation, 
proved that slie was dc^irons of peace. AH this was e/rccted by consent, 
and all parlies paid, ihcir own costs. 

The motives, of this simulated pacification, may be conjectured, if they 
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ai 3 not capaLie of proof. There Avas enough in appearance, to prevent 
the suspicion of insincerity—but whatever appearances may be, it is the 
duty of Courts upon such occasions, to be satisfied that a final and con¬ 
clusive adjustment of differences has been made. A family dispute among: 
Hindoos is seldom to be terminated by arrangements among the disputants 
themselves. 


I find that when these proceedings were on foot, in the year 1815, the 
little litigant, Hoorasoondaree, was reported by the Master to be twelve 
\ears of age. It was also reported by him that her mother Jimiboohuttee 
Hossce ought to be appointed guardian of her person, and the Account¬ 
ant General guardian of her estate; also tliat 300 Rupees a month would 
be a. proper allowance to be made for her maintenance until she attained 
tlie age of sixteen years. Tliis allowance amounted to 3600, and her mo¬ 
ney in the Accountant General’s hands produced 16 or 17,000 Rupees per 
aninan. There was consequently a large accumulation of interest due to 
her, when she attained her full age of sixteen years. 

On the 8th of April, 1016, the cause Avas set down for further directions 
upon the Master’s report; and then, the sum of 2,74,000 Rupees, Avhich 
had been in government securities to the credit of JBishonotlt s estate, Avas 
ordered to be transferred by the Accountant General in his books, to the 
credit of Hoorasoondaree. The jewels and ornaments Avhich had belong’- 
ed to Bishonot'h and Hoorasoondaree Avere ordered to be delivered to Jum~ 
hoolmttee (the mother and guardian) for the use of her daughter. It was 
oot for some years afterwards, that, upon her coming of age, she obtained 
ail order for the payment to her, of the money Avhich had been transferred 
to her credit by the Accountant General. 

The measure to wdiich Cosinofh and Ramanofh noAV had recourse, if 
we Avere not obliged to judge of it Avith reference to former proceedings. 
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must appear perfectly unobjectionable. In September, 1818, they filed 
another bill of review, by wliich they assigned as error in the decree of 
December, 1814, that it gave Hoorasoondaree an absolute interest in the 
movable property of Bishonot'h tier husband. They stated that they were 
entitled to the whole estate movable and immovable of Bishonot'h, after the 
death of Hoorasoondaree; and that the fund which had been in the Account¬ 
ant General’s books, to the credit of Bishonot'h, ought not to have been 
ordered to be transferred by him to the credit of Hoorasoondaree generally ; 
but that it ought to have been held in trust for her during her life. This 
may be thought to violate the understanding which the proceedings of 1815 
imported, but it does ne t a])|)ear open to any other exception ; and 1 think 
it may be excused upon the ground of these complainants’ having now 
been better advised than they formerly were. In this bill of review how¬ 
ever, they further insisted that by the decree of December, 1814, or that 
of April, 1816, Hoorasoondaree ought to liave been ordered to live under 
their care and guai-diariship ; Comulmonee was matle a party to this bill— 
Hoorasoondaree, by her guardian Jumboobuttee demurred to it, and her de¬ 
murrer was overruled. Sire then answered, setting forth and relying on 
the several agreements by which all proceedings had been terminated, the 
2 >arties severally paying their own costs. 

On the 11th of August, 1818, it was ordered on a hearing of this last bill 
of review, that the decrees of December, 1814, and April, 1810, ho. rectified, 
and Hoorasoondaree deidared entitled to the estate of her husband liisho- 
nol'h, to be possessed, used, and enjoyed by her in the manner prescribed 
hy the Hindoo law. 

Upon the same day, the 11th of August, 1819, Hoorasoondaree \\ 2 i\\ivg 
attained the age of sixteen years, got a rule to siiow cause why the Ac¬ 
countant General should not endorse and pay over, to her all tlie Compa¬ 
ny s securities and cash then m his hands to her credit, amounting to about 
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f1>ree luFhs of Rupees. On-the 14ih of August this rale was made abso- 
li te. As it nov>' stood, it was, that the ‘principal sum belonging to the 
i safe of lier husband Bishonot'h, and the interest which had been receiv¬ 
ed upon it, exce})t such sums as had been disbursed for Hoorasoonduree’s 
use, also the proportion of rents, &c. wliicli had been collected on account 
of Bishonol' its estate, should be paid and delivered over io JFIoorasoanda-' 
rec ,-—and further that the costs which she had incurred, to be taxed be- 
: iveen attorney and client, should be ))aiil and discharged out of the prin- 
e'pnl sum of wlncli tlie personal estate of her husband consisted. This 
S' as done wiili t!ic intention of giving iier tlie free and absolute power of 
disposal over the whole of thepersonedproperty, except the principal sum 
reduced hy the payment of her costs out of it. To tliis sum, her husband's 
1 rolbers or their representatives, would have been entitled after her death. 
Vliey could not liowever complain with justice of this part of the rule, for 
iliey themselves ought to have been ordered to pay the greater part of the 
Oi)sts whicli liad been incurred by Hoorasoondaree throughout the proceed-, 
i ig's. 

t)n tlie tub of November, 1819, Cosinnf/'i and Ramanofh, filed their pe- 
lition «. I appeal against the decree of the 11th, and the order of the 14th 
of Ai'gust. They appealed because the decree declared Hoorasoondaree 
cntiilcd to the possession of her Inishand’s estate ; whereas slie being entit¬ 
led to the nse and enjoyment only, it ought to be secured in tlie bands of 
; a oiiicer of the Court, or deposited with the relations of Bishoiiot'k, who 
V. ill ivfit r t'le death of Hoorasoondaree, be entitled to it. Because the costs 
of Iloorce sondaree were ordered to be paid out of the principal, and that 
tlie interest accmuulated daring her minority had been ordered to be paid 
to her; ulieieas the costs ouglit to have been paid out of the accuinulati- 
eus, and the accmuidutions added to the principal for the benefit, of Bis/io- 
n<}th)'s heirs, Hooi-asoo'-ndaree, having a life interest only, and having had 
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! maiiilenance which was thought reasonable and sufficient by the Court, 
during her minority, lievxmse even she is entitled to possession of the 
property, she has a life interest only, in it by the Hindoo law, with certain, 
powers subject to the control of her husband’s relations, and because se¬ 
curity ought to have been taken for the protection of their reversionary 
rights. JBecause Hoorasoondaree having left the family house, and having 
removed herself from the control of her husband’s relations, ought not to 
have the property in her possession, even if she would otherwise have been 
entitled to it. Because it is consistent with the interest of all parties that 
the property should continue where it at present is ; and that it ought to be 
retained there for the %ise and enjoyment of Hoorasoondaree during her life, 
and because as the fund produces 18,000 Rupees a year, it yields a much 
greater income than Hoorasoondaree ought to expend, and that the pos- 
session is unnecessary as to her; and calculated to produce misapplication 
and waste inconsistent with her interests, and subversive of the rights o£ 
the reversionens. 

In July, 1820, Cosinot h died, leaving an only son, Joygopaul. 

In June, 1822, Comulmonee, filed her bill of revieiv against Joygopaul 
her grandson, Ramanot'h her son, and Hoorasoondaree, her son’s widow. 
The object of this bill was to reverse all that had been done, and to have 
herself declared entitled to one-fourth part of the estate of Muddimmohun, 
tier husband; inasmuch as a partition of it had been made. On the 9th of 
December, 1823, this b ill of Comulmonee ivas dismissed with costs. 

That Comulmonee, had it not been for the w ill of her husband, would 
have been entitled to a share of his estate, when a partition of it was made 
by his sons or their representatives, need not be repeated. 


It will be recollected that she petitioned for a rehearing, on the ground 
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of this claim; how far her right might have been aifected by her own dis¬ 
missal of this petition, is another question, and one, which, if it had called 
for a decision, must have been decided by the rules of English, and not 
of Hindoo law. 

The testator (Miiddunmokun) after having provided for deductions, and 
speaking of the remainder of his jiroperty, says, the whole of that my 
THREE SONS A'/m// receive; to which NomniY has any claim. He goes on,—- 
When the sons arc of age, if they can live in harmony they will do so—if 
they do not agrei', they will receive their shares agreeahly to this ivill. 

It certainly appears to have been the intention of Muddunmohun, that 
ihe three sons sliould continue to live together, until they had all attained 
their age The iiroperty is all to remain under charge of Govindchund, as 
hny- as the three sons are not ouaj-ified, anh of age. 

As soon as Cosinofh came of age, and when his two brothers were in 
iheir minority, lie proii bited Govindchund from the necessary expendi¬ 
ture of money, and compelleii him to file a hill, for the purpose of getting 
rid of his trust,—and when Cosinot h received his own proportion of the 
•personal property, lie had so far eifected a partition, as to give his mother 
a right to the fourth part of her husband’s personal estate. But although 
.Muddunmohun did not contemplate a pm-tition until all his sons came of 
age, and not then, if they could live togetlier in harmony ; the Court seems 
to have considered that the will guve a vested interest to each of them, and 
the right of Uoorasoondaree to the share of her husband Hishonofh, he 
having died before he came of age, does not appear to have been doubted 
upon the grouiiu of her liusband not having’ attained the age of sixteen 
years before his death. 


Jhoiti the whole of the proceeding, it is I think evident, that the Court 
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held Muddunmolmn s will to be sufficiently indicative of his intention that 
his widow Comuhnonee, s hould }ioi have a share of his estate upon a parti¬ 
tion of it amon" her sons. 

Hie power of Hindoos to make wills, and the efficacy of ivills when 
made by them, are fullj recognized in this case. It seems to have been 
assumed, that if liisiwnofh had been of full age, and if his will had been 
duly proved, it would have cut oi\ Iloorasooiidaree, his widow, from her 
right to the estate, which she ultimately obtained. It seems also to have 
been assumed, if that which was set up as the last will of Muddunmolmn 
could have been substantiated, that it would have had the same effect, and 
it is certain that tlie claim of Comuhnonee to a share upon partition, was 
defeated by the will of Muddunmolmn, which must have been construed 
into an intention of the testator, that upon a partition by his sons, his wi¬ 
dow should not be entitled to participate, as she otherw ise would have 
been by the Hindoo law. 

Whatever effect the will of Muddunmohusi ought to have had in cutting' 
out Comuhnonee from a share of his estate when it was partitioned, it can¬ 
not be doubted but that her right to maintenance remains in full force— 
and, if it had been asked upon reasonable grounds, I take for granted that 
the Court w'ould in this case, (as it had in a similar one) have ordered funds 
sufficient for the purpose of maintaining her, to be set apart out of the 
w hole of her husband’s estate. 

She appears now to be supported by her son, Ramanotli alone, and he 
may yet call upon Hoorasoondaree (the wddow' of Bishonot'h) and Joygopaid 
(the son of Cosinotli ) to contribute. 


The bill of review which assigned a declaration that Hoorasoondaree 
was entitled absolutel'k to the property of her husband, as er- 
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/or; was iu my 0 |)inion justifiable and })ropei'—and the appeal against 
diat part cd' (lie Court’s order, which tlirected a payment over i\\Q prin¬ 
cipal t',; lloorasoondaree, w^as necessary to the interests of the appellants. 

The Court had in one case declared, that a mo!her coming in for a 
duare, on |ia,riitiou made by her sons, and in another, that a widoiv tak¬ 
ing upmn tiie death of her husband, were both entitled to an aS5o/?<^e in¬ 
terest in the movable estate. in each case a reversal of the declaration 
was praycii by a bill of review, and in each the Court expunged its de- 
claration, substituting, that a mother iu one, and a widow in the other, 
case, should take according to the rules of the Hindoo law. 

It does not appear to me that a distinction between movable and immov¬ 
able property in such cases, can be supported by any principle of the 
Hindoo law. If had always been expressly declared by the Supreme 
Court, that neitlier widow nor mother coidil take more than an estate for 
life in immovable property. The alterations made in the decrees which I 
have noticed, are in themselves sufficient to prove the Court’s opinion up¬ 
on this subject. The sentiments of the Judges were well known, and it is 
to be lamented that the limited right of such persons was not expressly 
declared iu these tiecrees which reversed, virtually at least, the declarati¬ 
ons that w idows and mothers w ere entitled to an absolute interest in mov~ 
aJjle property. 

If tlicse females have a life interest onhj, in movable property, the proba¬ 
ble conseqaenccs of committing it to their custody ought to be seriously 

considered. 

T!ie order which had been made for the delivery of her husband’s per¬ 
sonal property to Hoorasoondaree Hossce, did not by any means ac¬ 
knowledge her right to dispose of it at her own pleasure. It is admitted 
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by ali authorities, iiving; and dead, that her husband’s relations are entit¬ 
led to it at the expiration of her life. Jf it be put into her hands it will be 
liable to ivuste, and the acknowledg’ed rights of her husband’s family may 
be defeated by her weakness or her will. 1 cannot therefore but think 
that an appeal against the order which directed a delivery of the principal 
to her, was as proper ; a s an appeal against that, which directed the accu¬ 
mulations to be paid to iier, was unreasonable. 

The petition of aijpeal having been tiled, it became necessary, if she 
took the money, to give security for its restoration in case the oreler 
should be reversed. She did not do so, and the principal sum with its 
accumulations up to the date of the order, are still in the Accountant 
General’s hands. 

We now come to a ipiestion of great magnitude and importance; one 
which deserves and requires, the most grave and deliberate consideration. 

That it has been usual to give a widow, or a mother possession of the 
property to which she may succeed, must be adraitted^—^and that the 
money of her husband’s estate, would, had it not been for the appeal, have 
gone into the hands oi Iloorasooudaree Dossee, is certain. Yet the right of 
her husband’s heirs to it after her death, is indisputable, and the justice of 
restraining her from waste, is a necessary consequence of this right. 

What then is to be done? Possession will enable her to do all the mis¬ 
chief, before any restraint can be applied. 

It must not be forgotten that the discipline of Hindoo women who have 
lost their husbands, has been greatly relaxed. Formerly a widow lived 
with the relations of her husband ; with the very persons entitled to the 
property after her death. This was an etFectual control over the expeij-. 
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dit'tre, and a sutlit lent security for tlie expectants. We are still told, that 
the family house is hev proper abode; that she ought, to live Avith her hus- 
huiui’s relations ; i.ut that she may live elsewhere without penalty, provid¬ 
ed -^ht: doC' not ciurnge her residence for unchaste purposes. Her purpos¬ 
es are knov ir to herself alone; and her practises will be regulated by her 
inclination Fretal from restraint,—surrounded by parasites,—possess¬ 
ing wealth,—exposed to temptation,—unused to liberty,—ignorant of the 
Avorld,—and conceiving all happiness to consist in the indulgence of her 
own immediate desires; can it be hoped or believed, that she will prove a 
iaitlifnl Ir.istee for the heirs of her husband, or that they can have any thing 
in the nature of security for a succession to their rights? 

f or cei tam purjioses, a reduction of the capital is said to be allowed. 
Be it ,so. Is this to be left to the will of her, who has no discretion—or 
the discrelion of those who have an mteresf m her prodigality? If manners 
hav<' taken a course by which the law may be eluded, is it not reasonable 
that law should be directed in pursuit of the manners? 

1 do not ri'commend innovation; far from it, I desire to adhere to the 
law m Its substance ; arrd to give every body that, which he is entitled to 
claim; but if law be not adapted to the times, it will be lost both in spirit 
and m principle,. 

It one tie entitled to the immediate, and another to the ultimate, enjoy- 
meut of proi>erty, d is surely reasonable and just that they should have 
equal proteciion ac<:ording to their several rights, 

f t is admitted that the w idow'has a right, for life, to the jt?ro</Mce of her 
liusit aid’s pio|)erty. Supposing that jiroperty to consist of money, the 
qlit ,si toil is, has she or has she not, a right to possession of the principal? 
Lot us say ibat she has, It then becomes us to look back to the time 
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when Ibis right was coiiferred, and to consider the effect of the law by 
tvliich it was acconii)anied. If we do so, we may be satisfied that the right 
was but nominal; that the possessor was under control, and that the ex¬ 
pectant was invested with a power .sufficient for his own security. 

One party being deprived of his security, is it consistent with reason or 
justice, that the riglit rvhich was given subject to sucb security, shoiih.] 
still be retained 1 In what respect is tlie widow aggrieved by a denial of 
jiossesston? Without possession she will receive all that she can lawfully 
use, but will be prevented from dissipating that wliicli is lawfully to devolve 
iipon another. By possession, her right is not enlarged. It will give her 
t\\e power of doing irre[>arable wrong. 

The reversioner’s* right is as well founded as that of the widow—and i 
think it will be admitted, that the law ouglit to be so administered as to 
•render it consistent with the preservation of both. 

The Supreme Court, many years ago, a.s I have already noticed, made 
an order that the widow in possession, should not, iov pious purposes, with¬ 
out an express 'permission of the Court break in upon the of her 

liusband’s property, during the nonage of her grandson, who wa.s to .suc¬ 
ceed to it after her death; or ivithout the consent of licrgratidsmi aiiov \ke 
should have attained his full age. This order apper.rs to me to have been 
jnade in the spirit of the Hindoo law. 

Regard is to “he had to the civil and religious usages of Hindoos,'" This 
is the statute law c f England—and, if the Pundits are not unanimous, a 
great majority of them certainly declare, that the widow may, for religi- 


* I have used the word “ reversioner,” and perhaps some other words v.liidi have a tegul sif nifr 
•ation, in the popular sense. 
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BUS purposes, or, for the benefit of her husband's soul, dispose of his proper¬ 
ty, without the consent of his relations. 

Every thing considered, it is not only reasonable, but indispensable to 
the maintenance of right, that these expenditures should be under some 
control; and where can this control be so properly placed as in Courts of 
Justice? 1 hose wiio administer the Hindoo law ought to cast off their 
own prejudices, and attend to the usages which they are bound to regard. 
If they act in this temper, looking upon disbursements for religious pur¬ 
poses as necessary, and taking care that the next in remainder shall not be 
defrauded under a pretext of their performance, the rights and privileges 
of all will remain uninvaded. Tlie reversioner must submit to all proper 
deductions, and simplicity will no longer be wrought upon by imposture, 
to his prejudice. 

I admit, and in considering this subject I am bound to admit, that the 
purposes for wiiich a widow may expend the wealth of her husband, are 
religious. ]My own sentiments and opinions are quite out of the questi¬ 
on but if it be not denied that the interest of him in remainder, is as 
well worthy of the law’s protection, as the interest of him in possession ; 
—if the right of both to their several interests be equal, they surely ought 
to be equally secured. It is impossible that rights can be contrary, and 
op|)osite, to each other; and to say that one has a right to a thing, which 
another has a rigiit to deprive him of, is absolute nonsense in itself, and 
in terras a downright contradiction. 

I do not expert that the value of what I now add, will compensate for 
the irregularity of introducing it Ijere. After my manuscript had gone to 
the press, I prej)ared this to be introduced at page 56, but it was mislaid 
and when discovered, the printing had advanced too far to admit of its ia- 
scrtion in the proper place. 

M 
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I know not of an instance in which sisters have shared iipoti partition, 
nor did I ever hear of a sister’s claim having been brought forward when 
her brothers divided the estate. 1 conclude therefore, that her right does 
not exist by the Hindoo law as it is prevalent in Bengal. Perhaps it is 
better that she should be entirely excluded; for if the right were admitted, 
it w'ould be difficult, if possible, to ascertain its extent. 

Menu directs, that brothers shall give portions out of their allotments 
respectively, to their maiden sisters by the same mother. Let each, he says, 
give a fourth part out of his own distinct share. 

The precept does not requhe to be explained, for nothing can be less 
equivocal, or more express ; and yet we find in the Mitacshara a construe^ 
tion, which is quite at variance with this definite law. 

The provision is made in favor of sisters by the same mother. Som© 
wives of a Hindoo may produce sons, and some daughters only ; and in 
snch a case, if partition should be made by the sons, the daughters cannot 
under this law lay claim to any specific share of the estate. 

This distinction, m favor of sisters by the same mother, does not appear 
to have been noticed by other writers upon the subject. We may suppose 
it to be admitted, because it is not denied, but in truth it is not of suffici¬ 
ent importance to justify discussion. 

The writer of the Mitacshara begins by quoting Yajnyawalcya, who 
says, “Sisters shoitld be disposed of in marriage, giving them as an allot¬ 
ment, the fourth part of a brothers own share.’' This appears to be in 
confirmation of Menu, but it has not been so interpreted in the Mitacshara 
where we find the meaning thus declared, “Here in saying " of a brother's 
own share the meaning is not, that a fourth part shall be deducted out of 
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tlie portions allotted to each brother, and shall be so contributed ; but that 
the girl shall be allowed to participate for a quarter of such a share as 
Would be assignable to a brother of the sanae rank with lierself.” 

71)6 text may have been rendered unintelligible by this commentator, 
but the commentator has made himself understood. It will be observed, 
that he does not rely upon marriage being the purpose to which the sis¬ 
ter’s share is to be applied, but seems to admit that she has an actual right 
to some proportion of the estate, and upon this ground he proceeds to an 
explanation of his meaning. He informs us, that if there be a son and a 
daughter, the estate shall be divided into tivo equal parts, and that one of 
the two, shall again be divided into four; of which four the girl shall take 
me. By this ingenious mode of construction she is cut off from half of 
the share which had been clearly assigned to her by the law of Me7m, and 
wliicli law had been apparently acquiesced in by Yajnyawalcya. The 
brother instead of taking six parts, will take seven ; the sister instead of 
taking two parts, will take one part, of the estate. 

He continues ; If there be two sons and one daughter, the whole estate 
shall, in the first place, be divided into three equal parts ; of which three, 
one siiall be divided into/owr, and the daughter shall teikrt one fourth of the 
third part so subdivided. 7’hus instead of getting a fourth, she will get a 
tivelflk part only. 

If tliere be two daughters, and one son, he tells us that the estate shall, 
m like mannei’, be divided, first into three equal parts, that each daughter 
shall take one-fourth of one of the thirds, and that the remainder shall go 
to tiie son. 71iat is, he shall take ten parts, and his sister's otie part each. 

This author’s principle of allotment, is declared to be universally appli" 

M 2 
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cable, for he expressly tells iis, tliat “it must be understood in 

case of an equal, or uneq'ial number of brothers and sisters, alike in rank.” 

As the sister, by this method of apportionment, never can have more 
than a brother, one of the objections to the law of Menu, is effectually 
avoided—but in legislating it often happens that by the removal of one 
mischief, we make room for the entry of another. Our author acknow¬ 
ledges the right of a sister to something- ; and in his earnestness to pre¬ 
vent her from having too much, it probably never occurred to him, that 
by his remedy for the evil, she may eventually be left without any provi¬ 
sion. If the sisters should exceed four in number, the law so peremj)to- 
rily laid down in tlie MUacshara as applicable to all cases, cannot possibly 
be applied. 

But let us now suppose that there are ten brothers and one sister, and 
the estate 100,000 Rupees ; the whole, by this rule, must be divided into 
eleven parts. One of the eleven must then be divided into four, and one of 
these four, or a forty-fourth part of the estate will be taken by the sister, 
and instead of receiving a fourth part from each brother, or 25,000 Rupees, 
she will get somewhat less than 227;j Rupees. Yet we have as good au¬ 
thority for extending her right to the larger, as we have for confmijig it to 
the lesser, amount. But such effects may be expected from the powers 
of self-constituted legislation, and the adverse autliority of co-ordinates iis 
construction. 

To get rid of the law by which a sister might receive a greater share 
than a brother, we are told that she shall have a quarter share if the funds 
he small; —then if the wealth be great, that funds sufficient for her nuptials 
ought to be provided then that the rule for giving -a fourth part is not in- 
dispensahk. Again, taat to found her title, there must be an equality in 
the numbers of brothers and sisters : at last MUacshara sheds new light 
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upon the subject, and we are shown that a fourth part of the share of each 
brother, may mean, and, if the case should arise, must mean the fourth of a 
ttmntieth j)art of the shares of them all. 

In the Daya-crama Sangraha, we find tlie law thus laid down by Sri 
Crishna Tercalancara :—“The sisters also of these sharers, must be ren¬ 
dered participators to the amount of a fourth share receivable by the bro¬ 
thers respectively, for the purpose of marriage ^ 

Here, this author by recognizing the proportion, and at the same time 
specifying the purpose for which it is to be given, may be said to have left 
his meaning ambiguous; for if the fourth part is to be applied to a parti- 
cvilar use, we may conclude that it is not applicable to any other. Why 
then must the brothers give a fourth part of their shares respectively, if it 
shall amount to more than may be sufiicient for that to which it is to be 
appropriated 1 

IVe cannot, I think, conclude from this exposition, that the sister is en¬ 
titled at all events, to a fourth part to be held at her own absolute disposal; 
and if not, this author gives some countenance to those who declare that 
if the funds be large, a fourth [lart is not indispensable, but that sufficient 
for the nuptials of the girl ought to be allowed. 

Upon one point the lawgivers and the expounders are all agreed. They 
declare that the allotment in question is intended for maiden, and not for 
married, sisters. This may be sufficient evidence to show that marriage 
is considered as a provision, but it proves no more; and if married sisters, 
because they are j.rovided for, shall be excluded from a share, does it 
thence follow that an unmarried sister, not being so provided for, shall be 
left without any provision, if she does not chase to recei\e it in the form 
of a husband ! 
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I know that the disposal of females in wedlock, is considered among 
Hindoos to be a paramount duty ; and from what I have heard Pundits say, 
I conclude that the celibacy of a woman is not even contemplated. Yet it 
may be asked, if a girl cannot be disposed of in marriage, if she be deter¬ 
mined upon a single life, or discjualified for the matrimonial state, what is 
to be done? Is it still to be said that she shall take a husband for her por¬ 
tion, or that her denial shall extinguish the debt which is declared to be 
due to her, upon partition, by her brothers ? 

By the unsophisticated law of 3Ienu^ the unmarried sister has a right to 
her share unconditionall}^ and I do not know of any authority by which it 
is declared that this right shall be forfeited or infringed by her misfortune 
or her caprice; because she cannot procure, or will not accept of a husband. 

It is indeed impossible that any thing in the nature of law can be more 
unsatisfactory than this. Authors are in direct opposition to each other, 
upon the very foundation of the claims of sisters ; some asserting, and some 
denying their rights as inheritors. 

In the Mitacshara it is laid down, that “ after the decease of the father, 
an unmarried daughter participates in the inheritance; but before his de¬ 
mise, she obtains that only, whatever it be, whicli her father gives.” In 
the Dayu-hhaga we have it, that daughters do not take portions as having 
a title to Ihe succession, ^ for one brother does not give a portion out of hii 
own allQlment to another brother, ivho has a right of inheritance.'' 

Upon the mere question of right we have contradictory affirmations. 
The sister has, and has not a right to her share ujron partition. How 
then is the fact to be ascertained ? The test which is offered is by no 
means conclusive; for her claim may be valid, although it does not stand 
upon her title as an inheritor. But is she, or is she not an inheritor ? Bj 
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tlie Mitacshara she is,—by the Daya-bhaga she is not. The assertions are 
opposite to each other, and neither is supported by authority. That of 
Jimutavahana does not derive much advantage from his reasoning. Like 
some other Hindoo logicians, he begins by an assumption of his premises, 
and concludes by begging the question. 

Sisters as well as brothers have a right to be maintained out of the es¬ 
tate, while it remains undivided. It is upon partition that either becomes 
entitled to a separate share. It is not the number of persons who divide, 
nor the proportion of the estate which each is to receive, that can consti¬ 
tute them inheritors. Twenty will be as much inheritors as two ; and upon 
partition, the man who is entitled to two shares, will be no less an inhe¬ 
ritor than the man who is entitled to eighteen. It is not the mode by 
w hich the amount of a share is to be ascertained that can oi)erate to the 
exclusion of a declared right “ irf cerium est, quod cerium reddi potest 

% 

and the right of four to a fourth part each, is not more certain than the 
right of a fifth person to a fourth of each of the four shares. We are but 
ill requited for our labours, when We find nothing but sophistry in our 
search after law. It is not justice, but juggling, to give a man nominally, 
one-fourth more than he has a right to retain ; to call it a contribution 
from him when it falls into the hands of that person w'hose property it is ; 
then to declare that the person receiving it as a contribution, cannot, be¬ 
cause it has been so received, be an inheritor, and having thus put an end 
to the inheritance, to decide that the right is at an end. 

Wh at the rights of sisters may be, I do not at all undertake to deter¬ 
mine, but if they ever existed, they ought not in reason to be extinguished 
by an adoption of the method which is necessary for the purpose of their 
ascertammeut. 


If the law of 31enu were at this day prevalent in Bengal, I cannot doubt 
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but that the Supreme Court would, upon a bill filed by a sister, decree her 
the immediate possession of a fourth part of the estate. Su|)posinjj three 
brothers and one sister, and the estate 24,000 Rupees. I believe the Court 
would at once declare the sister entitled to O'OOO Rupees, and that it would 
not do so, by declaring the brothers in the first instance, entitled to 8000 
each, and the sister entitled to 2000 from them severally. I believe such 
a circuitous mode of coming at her rights, would be particularly avoided 
if it could be thought calculated to take from her the inheritable quality, 
and thereby tend to deprive her of her substantial rights. 

The law, as it is declared by Menu, upon this subject, is, in one res¬ 
pect certain ; although in other respects it is far from being so, because, 
instead of having a suitable pi'ovision, the females may have too mueh, or 
too little, according to chance. If there be ten sisters and one brother, it 
cannot be thought reasonable that each sister should take but one part, 
and that the brotlier shovdd take thirtp parts out of forty ; when, if there 
had been ten brothers and one sister, she would take ten parts and the 
brothers but each. Yet objectionable as this ride may be, it has 
much to recommend it, for it is not to be mistaken or evatled. But when 
we are told of the right to a fourth part if rnz funds be smael, the mean¬ 
ing must be fixed by collar,eral considerations and the question left open 
to cavil and doubt, Again, when*we are told that if the funds he large, a 
fourth part is not indispensable, tlie same objection occurs; but in this 
case sufficient for the celebration of nuptials must be allovved, which 
throws every thing open to discretion. 

Seeing the extent to which the law ot' Menu might go, subsequent wri¬ 
ters seem to have beep desirous of setting limits to its operation ; but it 
is to be regretted that they have been so inconsistent in thejr efibrls, and 
that they did not agree upon some one principle by which their labours 
mi^’ht have terminated in certainty. 
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By the authority of one, be the fuutls large or small, sisters will get a 
fourth part of them. By the authority of another, sisters will get a foiirtli 
part, if the funds be small. By the authority of a third, they will not get a 
fourth part, but be provided for by marriage, if the funds he large. But 
bow are they to fare by the doctrine of the Mitacshara ? By it each sister 
is to receive the aliquot part of a defined sum. If the number of sisters 
shall be greater than the number of parts, some must be excluded from a 
share, and having been informed that each sister shall receive 2 .fourth 
part, we ought to have been told which of them is to be cut out, in case 
of their number exceeding\/o?ir. If five are to divide, each cannot possi¬ 
bly have a fourth part of the same thing—and yet, without limitation of 
number, a fourth part is the proportion to be given to each. 

The law of him w ho is declared by all to have sprung from the self-ex¬ 
istent, has been greatly extenuated by some—by some it has been wholly 
denied ; but here is an autlior who undertakes to fix, and to determine his 
meaning, and wdio shows ns by an addition of his owm terms to the propo¬ 
sition, (although Memo had made provision for all the sisters) that the pro¬ 
vision is to be limited to four. 

I think 1 am justified in ha^ ing said, that, among these clashing autho¬ 
rities, the sister’s is a claim, rather than a right. I am well pleased that a 
law so precarious is not prevalent here. It is more for the advantage of 
feuiaies, that their interests should be committed to the pride, or better 
teeiings ol their tainilies, than that they should be encouraged to struggle 
through discord and darkness after that which may prove worthless if at¬ 
tained. The expounders of Hindoo law may in this case be sanctioned 
by the highest authorities in giving difierent, or opposite opinions ; and in 
such a state of things, speculation upon the consequences has been ren¬ 
dered needless by experience. 
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It does not at present occur to me that 1 can, to any useful purpose, 
extend, what I have said upon the subject of Partition. I am fully aware 
of the space which 1 have left open for criticism, and I am not at all de¬ 
sirous of deprecating its exercise. I shall merely suggest the difficulty of 
avoiding repetition, when rules are to be illustrated by decided cases, and 
when the cases involve a variety of points. That it is possible I admit ; 
but to succeed, more time will be required than I have at my command. 
I may be thought to have been too free in offering my opinions, and per¬ 
haps rather hasty in having come to some of my conclusions. Upon these 
heads I feel but little solicitude—1 desire that my conclusions and my opi¬ 
nions may be disregarded by all, who do not adopt them from a convic¬ 
tion arising out of their own reason or reading,—and this 1 hope will be 
sufficient to protect me from the charge of presumption. 

I am far indeed from desiring to disturb any fixed principles, and much 
farther from wishing to introduce any notions of my own in their place ; 
but the unsettled state of Hindoo law is universally complained of ; and I 
have persuaded myself that an attempt to produce order out of the exist¬ 
ing confusion, cannot but be in some measure useful. 
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AFTER separation, and a partition actually made, families may be 
ag'ain united. This however, is an event which seldom happens. I do 
not know an instance of it, and the Supreme Court Pundits inform me 
that none has ever fallen within their knowledge. 

In the absence of positive law% of decided cases, and of judicial dicta, 
w e must refer to authors of the best reputation ; and if among them we do 
not hnd a concurrence in opinion, or acknowledged pre-eminence, we 
cannot derive satisfaction from the reference. 

The judgment is baffled between opposing dogmas, if they are deliver¬ 
ed by men equal in learning, equal in reputation,—equal in all that can 
confer a right, (if any thing can confer a right upon individuals) to dictate 
where the interests of others are to be affected. 

In all laws we find mandates which are abstract and absolute,—which 
do not proceed from, or lead to, any general principle. These ought to 
be consistent, because they must be implicitly obeyed. Tliey ought to be 
wise in themselves, because they do not depend upon reason, or upon 
analogy for their support. When such rules are in opposition to each 
other, one of them must yield, and if we have not a legislature to interpose, 
nolbing but forensic authority can terminate the contest. 


I do not mean to say that the doctrines wliich relate to Reunion, are more 
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at variance with each other, than those which relate to any other branch 
of tlie Hindoo law:—bat as no questions arising out of the subject have 
been brought before our Courts of Justice, all contradictions among au« 
thors, at present remain in their primitive force. We may however derive 
some consolation from knowing, that as the law is entirely unfixed, it is 
unlikely to be brought into action. Litigation might not have been pro¬ 
ductive of certainty, but it must have ended in the rejection of some one 
at least, among the many contradicting authorities—and if cases should 
henceforth come forward, we may hope that decisions upon them will 
have a tendency towards the removal of doubt. 

The quotations which I propose to give in this chapter from Jagan- 
natlia, offer a fair, certainly not an unfavorable, specimen of what we may 
expect to gain, when we betake ourselves to his digest in quest of in¬ 
formation. 

Menu says, “ A son born after a division, in the life time of his father, 
shall alone inherit the patrimony, or shall have a share of it with the divid¬ 
ed brethren, if they return and unite themselves with him,^' 

This requires explanation, and Sri Crishna Terhalancara has explained 
it in the Daya-crama Sangraha as follows “ Supposing a father who had 
made partition among his sons, and taken to himself the share allowed 
him by law ; and then, while separated from his sons, to beget a son, and 
afterwards todie. This son, born afterthe partition, is entitled to his father’s 
share of the wealth ; and the sons w'ho had been separated, are not entit¬ 
led to any of it.” Again, “ If a father shall die, after having reunited him¬ 
self with any of his sons, then his wealth shall be equally divided between 
his reunited sons, and the sons born after partition.” 


It is declared by Frihaspati, that, “ He who having been once separab 
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ed. dwells again, from affection, 'vvith his father, brother, or paternal un¬ 
cle, is said to be reunited.'' 

Meunion is to be effected by tlie mutual consent of separated parties. 
Terkalancara declares, that “ in a partition made by reunited brethren, the 
eldest son has no right, in virtue of primogeniture.” The same is held by 
Vriliaspati, who says, that “ among brethren, who having once separated, 
again live together througli affection, there is no right of primogeniture 
when partition is again made.” 

It will have been observed, that primogeniture is, in this age of the world, 
inoperative, and that Terkalancara himself, has declared against its rights 
uiion ])artition; even if it be made for the Jirst time, and before a reunion 
had taken place. 

There is, according to this author, a special rule, namely, that an ac¬ 
quisition made by ^.reunited father, out of Ids own several property, or by 
means of his own exertions, shall belong to fao. %OTxhorn after partition, 
and not to those who had separated and become reunited. All the wealth 
acquired by a father who had made partition wdth his sons, shall go to the 
son (or sons) begotten by him after partition. The sons before parti¬ 
tion are declared by Vrihaspati to have no right to it. 

In the Daya-crama Sangraha it is said, that “ one born after partition, is 
the child of a conception which took place subsequent to the partition, be¬ 
cause, without conception there cannot be a birth." “ Hence if a partition 
be made among sons, before the conception of the woman is known, the 
property which had been divided must be again collected, and a new par¬ 
tition must be made 5 and the son born of a conception, which, at the time 
of partition was unknown, shall share with his brothers who had formerly 
separated ' 



110 


OF IIEUNI053-. 


Generally speaking, tlie heritage will, after reunion, be as it was prior 
to separation. The right of succession among brothers, is indeed, after 
they have once forisfamiliated, left in much doubt; some authors affirming, 
and others denying the efficacy of reunion as applicable to brothers of the 
ivhok, and of the half, blood. Some say that the reunited half, shall suc¬ 
ceed jointly with the disunited whole, brother; and some that the disunited 
whole, shall succeed in exclusion of the reunited half, brother. 

The two Supreme Court Pundits differ in opinion upon the following 
case:—I put it to them with a view of ascertaining the degree of virtue 
which is attached to reunion, and whether a brother who heid separated, and 
reunited, stood in a uioi e favorable condition than one who iiad never se¬ 
parated at all. 

They had concurred in saying that the tc/tofr, and/m//, brothers would 
succeed jointly, if the whole had continued to \i\e separate, o-nd t\iQ half 
had reunited. 

I propounded a question upon tliiscase. A by one wife has two sons 
B and C,—^and by another wife he has a sou D. A dies leaving these tliree 
sons undivided. After the death of A, B separates himself from the fa¬ 
mily, leaving the half brothers C and D living in an undivided and joint 
state—C then dies, leaving neither wife nor child surviving him; his mo¬ 
ther having died in Ijis life time. Who will take tiie estate of C ? Will 
it go to B, the uterine brother who continued separated, to D the half bro¬ 
ther who never had separated, or jointly between B and D ? It was the 
opinion of one Pundit that B would take the whole estate, and of the other 
that D would share it u ith B. 

The Pundit who insisted on the right of B to the whole estate of C; ad¬ 
mitted, if D had once separated, and then reunited, that he would jointly 
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with B have succeeded to C’s. estate. It thus appears to be his opinion, 
that separation is the act which would have operated in D’s. favor; for the 
reunmi could not do more than place him as he was before separation. 

If disunion were forbidden, we might account for a reward being given 
to him who had repented of his transgression, and returned to the state 
from which he ought not to have departed—but this is not the case; and 
if it had been, we might still ask why a man should be bettered by his 
disobedience of the law? Why one who returned to a duty, should be 
more favored than one who had never departed from it? He who tells us 
that it operates as an encouragement to reunion, must admit at the same 
time, that it holds out an inducement to separate. 

If the brother who has been reunited, shall stand upon the same 
footing with the uterine brother who is in a state of separation, then there 
is a premium upon reunion, or a penalty incurred l)y continued separation"; 
—for if all the parties continue joint from the beginning, or if all are in an 
actual state of separation, or if all return to union after having once been 
separated, it is certain that the uterine, shall exclude the 4a{/’brother from 
a share in the estate. 

1 believe Jagannat'ha's method of treating this subject, will be consider¬ 
ed more curious than convincing. In the 4th volume of his Digest, he 
cpiotes a text from Yajnyatvalcya, “ Two brotliers, who after their forisfa- 
miliation, have loth reunited themselves to tlie family of their father, shall 
reciprocally transmit and receive their estates, as they happen to live or 
die; and so shall two uterine brothers.” 

To this Jagannat'ha adds, “ Consequently Yajnyawalcya having pro¬ 
pounded in general terms the succession of brothers, whether by different 
mothers, or by the same, whether reunited or not, subjoins this text for the 



OF REUNION. 


iiJ 


sake of exhibiting a dislinclion, by virtue of wliieh, if a single brother have 
both claims, as related by the whole blood, and as being reunited, lie bars 
all the rest. The share of one reunited brother, \vlio deceases, another 
reunited one shall receive, and so forth—^bnt a whole brother, not one by 
the same father only, shall alone receive the share of a reunited brother by 
the same mother. A siinilar ojiinion is delivered in the Dipacalica,” 

Jle then says, the following precept from Yajnyawalcya is explicit, 
“■ A brother by a different mother, if he return after partition to the family, 
not any other half brother, shall inherit the estate; but a brother, 

even ivithout returning, shall succeed to it, not a disunited /m//brother by 
the same father only, except on failure of the rest.” 

From this (so explicit in itself) Jagunnat'ha infers, that abrother 
cannot take the estate, unless he return to the family, but that a uterine bro- 
thcr, though not reunited, may take the estate, lie concludes, “ If there 
be half brothers, one of whom is, and the other is not, reunited, the disu¬ 
nited half brother is not heir. '^I'he equal claim of a reunited half brotlion 
witli a reunited ivhole brother, has been already denied —iho. equal claim of 
a disunited brother with a reunited half brother is vow denied.” 

lie goes on to say that Jemutavahana expounds this text, “ a half brother 
who is not reunited shall not inherit the estate ; ’ thus “ a Aof/brother being 
reunited, shall take the estate, not a disunited one, but a whole brother even 
though not reunited shall succeed, not solely the reunited half brother. 

As applicable to what 1 have already quoted, 1 shall not venture to in¬ 
troduce, or to exclude any meaning; because 1 conceive it lies fairly open 
to every reader’s own construction. 


I shall however, add a few further quotations from the Digest, and I 
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do so iiot for the purpose of giving instruction in any thing, except 
the uselessness of endeavouring to extract certainty from the books of 
Hindoo law. Those whose duty it is to administer justice to the Hindoos, 
-nay nevertheless read over their law books with some advantage, fur by 
a perusal of tlicm such persons cannot but learn the necessity of caution, 
•and the dangers which beset them when they may suppose they are stand¬ 
ing upon fixed and established principles. 

The follow ing text from Cniijiqjana is given h}’' Jagannnt'ha. “ On fai¬ 
lure of nearer claimants, remdled hrothers must be considered as heirs to 
diose who are disuniled, for they reciprocally share the estates, if they 
have no progeny.” 

Jagannat’’ha comments upon this text—and whether or not, in doing 
he is consistent witli himself, I shall leave others to judge.—He says, 

Bivihers who are not reimited, take not the shares of those who die af¬ 
ter reunio.i; but disunited brothers must be considered as the heirs of those 
who die disunited. ‘ On failure of nearer claimants,’ tliat is, in default of 
a wife and the rest—the last terms of the text are joined in the apposition 
called dwaudwa —so Chandeswara, These terms are added to show the 
reason oj the precept j the meaning therej’ore is, because they are competent 
fo take each otlicr’s shares when they have no issue. This also some law¬ 
yers affirm. By expressing in general terms that reunited brothers are heirs 
of their coparceners, it is intimated that a reunited brother of the tvhole 
blood, succeeds to the exclusion of one who remains separate. Vaches- 
'pati 31isri.i also observes that uterine brothers who are not reunited, do not 
take the heritage; consequently, if there be tvhok brothers, one of whom 
is, and the other is not, a coparcener, the reunited brother by the same 
i/ier lias the sole right of succession; by consent of many authors. But if 
Iwo reimited brothers, one by the same, and Jthe other by a dijjermt, 

Q 


mo- 
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tlier claim the succession, what is the rule in that case? To this Chandes^ 
wara replies, the meaning of the text is this : on the competition of bro¬ 
thers of the whole, and half, blood; the whole brother alone shall take the 
estate. Accordingly Vrihat Menu, ‘Tfa brother by the same mother be liv¬ 
ing, one by a different mother shall not take the estate.” This '\‘a reasonable, 
for it is said by JimutavaJiana, if one lias tivo claims, as brother by the same 
mother, and reunited, he bars all other claimants ; therefore, the reunited 
brother of the whole blood is sole heir to the estate of the deceased ; but on 
failure of him, the disunited brother by the same, and reunited one by a 
different mother have equal claims; because one is brother of the whole 
blood, although disunited, the other reunited, though brother of the half 
blood—and Chandeswara remarks, “ thus it is shown that relation by the 
ivliole blood, is Sl ground, on which even a disunited brother may take the 
inheritance since there are arguments on which both may claim the sue- 
ces.sion, it is therefore declared, that both sliall inherit; and Misra ob¬ 
serves, that “a brother by a different vaoShere, having mmi/ed himself to the 
family, shall take the restate of bis half brother, but not unless he reunite 
himself.” An uterine one however, may take the iuheritance, even though 
he do not reunite himself to the family (interpreting the text by connecting 
remote terms.)” 

If a connexion of remote, or a disjunction of connected, terms, could 
form a rational mode of interpretation, we might indeed well expect a true 
construction of texts from the commentators upon Hindoo law. Upon 
the subject in question, the reasoning oi Jagmmat’ha is not by any means 
satisfactory, yet he makes a disclosure of his opinion, and he does not,, in 
this instance argue towards his own confutation. 

I shall conclude this chapter with another quotation from his Digest. 
After telling us on tht; authority of JimutavaJiana, that the reunited half 
brother shall not solely succeed 5 he goes on—“ But others thus comment 
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upon botli texts of y ujnyawalvya ; if there he tvhole hrothers, some of whom 
t> i', ;uul Others are 7i()t, reunited, the lei^islafor says, ‘ a brotlier 

i- hall take the heritage of a one.’ If tlie hrothers 

scjiui'dlc, he says, ‘an ulcrine brother shall take the heritage of an uterine 
‘lilt'.’ In that case, if there be a .cimUed Ikh’J' brother, what .shall be the 
i'linsecjiienee ? The legislator replies, ‘a brother by a different mother, if 
f.e r( turn after partition, to the family, sludl lake the cbtule.' Since both 
/)a\ e claims to the succession, they shall inlierit eqvdihj: but abrother 
Vilio had not reunited himself, shall//ot succeed. This the lawgiver de- 
tdares, ‘not any other brother.’ If an uterine^ and a //c'// brother have 
rctarneel to the family, "bat shall be done in that (aise ? To remove the 
doubt whether both, sliall inlierit under tlie y.Y/g7fc expression of the text 
' a reitnifed brother skull inherit the estate of a rennited one the legislator 
says, ‘ the reunited brother by the s(miejalker onhj, shall not take the inhe¬ 
ritance,’ ” 

“ Some lawyers aflinn that a reunion of parceners is not a ground of 
succession: for, were it so, it might be sujiposed, that a son who is owner 
uf separate wealth, and a brother's son, would not jointly inherit the pro- 
ju-rly possessed iiy' a })aternal wneAo reunited w ith his nephew. On the con- 
(rai-i/, inhei itance positively rests on other claims. Thus, succession in right 
(if fraternity being cstablislual, the reunion <.d one, liars any other, brother. 
J.'i like manner, if there be a irhole lirotlier not reunited, since he ulone has 
a claim in right of aflinity by the n-liole blood, he alone shall inherit; not a 
ftdlj brother even though kecmted. Thus, the text above cited relates 
to uterine iirothers onl^i: and the legi.-^lator c/c/i/t's'the claim of a/(«//'brother 
ju the Huliscquent text, ‘a brother by a diHerent mother, whether reunited 
cr not, shall not inherit the estate of his hdlf brotlier’—but on failure of 
uterine brothers the legislator adds, ‘a reunited half brotiuu', not any other 
Jltilf brother, by the same father only, shall inherit the estate.’ ’’ 
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.1 iiquniHxl ha says, 'That is tcrotig; since it contradicts all respectec! 
.inthors, and is inconsistent with the reason' of tlie law; for why should 
TiOt rcnnion be a cause of a brother’s succession, as well as relation by the 
-trholc blood? If it be said, since a son, a wife, and the rest confer bene¬ 
fits on the 2 )ropr}.cto)\ in another world, there is no parity between that 
claim, and one fonndec on reunion, but a uterine brother confers benefit;^ 
by ofTerii)"- the double set of oblations for the mother; the answer is, a re~ 
united brother also defrays the expense of religious ceremonies, by means 
of his property thrown into parcenary. On faili re either of a disunited 
whole brother, or of a uelnite}) brother, the ovnvM is his heir;'m 
the one case, if there be halj' brothers, one of wliom is, and other is not, 
reunited, the reunited bj-other has the sole right to the inheritance, not ther 
disunited one; for the text of Yajnyawcdcya expresses, ‘ a reunited brother 
shall receive the estate of a reunited one.’ On failure of both these p?70i* 
claimants a disunited brother by a different mother shall inlierit, because lio 
also is brollier by the same father. Since a mother also claims xXne funeral 
cake, and other oblations, wliich are given by the uterine brotlier in the 
Sradd'ha performed with a double set of oblatious, the whole brotlier is 
superior to one by a dij'cre.nt mother, because he offers llie double set of 
oblations for the mother of the late proprietor.— Since two brothers living’ 
in the same house, afford reciprocal sui>port, preserve each other’s jiroperty. 
confer mutual benefits by the acquisition of wealth, and respectively cam 
religious merit at the exjiense of wealth acquired by each other, they are 
nearer, the one to the other, than a disunited brother.'^ 

Here tl'.en wc have the law, whatever is to be made of it. On failure of 
a rcM/u/ed brother of \\\c whole blood, “(he disunited brother by the same, 
and tlie reunited one by a different, mother have equal claims.” Speaking 
of a disunited brother of the whole, and a renrdted brother of the half, 
blood, it is again declared, “Since both have claims to the succession, 
they shall inherit equally. Again, “ Since there are arguments on which 
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both may claim the succession, it is therefore declared tliat both shall inhe¬ 
rit.” Now what follows? “ In like manner if there be a tvhole brother, not 
reunited, since he alone has a claim in right of affinity by the whole blood, 
he alone shall inherit; not. a brother even though reunited. Thus the 
text above cited relates to uterine brothers only^ and the legislator denies the 
claim of a //cr^'brother in the siibs<‘(jtient text, ‘a brother by a mo¬ 

ther, whether reunited or not, shall not inherit the estate of his //«//’brother.’” 

What Jagannal'ha professed, we are not distinctly told, but he did not 
possess autliority to decide between contending legislators; and as we can¬ 
not say of him “ex unihrd in soleni eduxil,'' it maybe lamented, that he has 
jierple.xcd perplexity, if he was unable to make obscurity less obscure. 

"While I wish for amelioration, 1 trust I shall not be misunderstood. 1 
deprecate every evitable interference with the feelings of our fel- 

low-subje-cts, and I abhor coercion. They ought, in my opinion, if they 
themselves do not wish for u change, to be left in peaceful possession of 
their own religion, their own laws, their own usages, and their own preju¬ 
dices—I w ould rclie\ e them from the thraldom of a pri(?.stcrart which they 
rmiy de.sire to resist—I w ould take from the expounders of their law% the 
])Ow (‘r of legislation—and, as o[)posiie doctrines ought not to be co-exist¬ 
ent, 1 would w ish, in our decisions, to see those which are the most likely 
to prove benefici il, prevail, those which are the most conformable with 
justice, preferred, 

1 am far indeed, from desiring the introduction of any new laws. It 
Avill be enough, if by giving those of which the Hindoos are in possession, 
ail ]n-aeticable consistency, we protect them from the despotism of con¬ 
struction, from those dangers w hich are equally menaced by the ignorant 
,md the corrupt, from the evils to Avhieh they must be exposed if their privi¬ 
leges aud property are to be left amidst tlie janing of irreconcilable autho¬ 
rities, or to liopes of relief from the interpretation of a Pundit, 
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WITH a view to futurit) it is necessary for a Hindoo to 1)0 roi)rcsent-rl 

_and it is this necessity v. hich has made it a duty in default of male is: .'O, 

to adopt a son.* 

There are four classes or tribes of Hindoos—{ivfit, the Brahnana —so- 
cond, the Csluariija—\\\\vi}i, the Ft/^'.vya—fourth, the Soudra. 

In noticing tlie three fust classes, I shall in future, use an orthography 
rorrespoiuling with the common pronunciation; viz. Brahmin, Kltellri; 
and Boice. 

There arc many distinctions between the rules of adoption relating tc 
the three first castes, and those relating to Soodras, and the neglect of au¬ 
thors to attend to these distinctions has caused much confusion. 

Formerlv the adoption of a son belonging to a di/lercnt caste from that 
of liis adopting father was permitted. It is now absolutely prohibited. 
Act tl.c writers of more modern cominiatiovis have treated the subject as 
if the old law were stili in existence; although ia fact llic riglits ofado|)ted 
sons, depended, in many instances, upon the circumstance of the adopter, 
and the adopted, being of the same, or of difTereiit castes. 


* “ A son of any dcsfiiiplion ir u-st be anxiovili/ adopted by him who has none.”—Jt/eHa. 
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hlareda) as we have it in the Dattaca Nirnya, distinguishes, as to their 
relation, the sons which may be adopted by Soodius, irom those wdiich 
can be adopted by men of the Sralntin, Khettry, and Jloice casles. A 
Soodranaj adopt a sister’s son, wdiich the others cannot do—but in other 
parts of my work, 1 shall have occasion to notice this subject more parti¬ 
cularly, and to give some instances in the w^ay of illustration. 

By Vachispati it is said that '•'* Soodras are incompetent to affiliate a son, 
from their incapacity to perform the sacrament of Homa, and prayers 
|)rescribed for adoption”—but this diction is abundantly contradicted by 
Simnaca, and others. And indeed the authorized practice of every day is 
a sufficient acknowledgement of the right, and is in itself enough for the 
confutation of Vachispati, 

Devanda Bhatta gives the following quotation from Yas/mA per- 
son of the same class must be adopted as a son. Such a son performs the 
oblations, and takes the estatein default of him, one different in class, who 
is regarded merely as prolonging the line. He receives food and raiment 
only, from the person succteding to the estate.’’—■“ participating in the 

inheritance, of one unequal in class, is imqiossihle” 

In the jaresent age we need not be very solicitous about the meaning of 
this; for it is quite certain that none but one or the same class can now be 
nlopted. Nor is it necessarily to be infeiTed from what has Ireen said by 
Yaska and Devanda Bhatta, that one of a different class from the adopter, 

< oidd at any time have beerr adopted as a son. Such a person migiit, it 
c ould seem, have been employed for the purpose of prolonging the line, 
be could not succeed to any part of the estate, and was entitled to food 
t ad laiment alone for his services. 

Speaking then of the prohibition against adopting a sisters or a dangh- 
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lei’s son, lie says, “this pvoliibition, against the (laughter’s son, and sister’s 
son, refers to those other lluni Snodras; accordingly Saunaca ‘ oi' K'hillries 
in their own class [lositividy, and in default of a Saphn'a kinsman even in 
the general family, follovring the same primitive spiritind guide, (gooroo.) 
Of Boiccs from amongst tliose of the Boice class. Of Soodras from amongst 
those of the Soodra class. Ot'all, and the tribes likewise, in their oeen 
classes onhj, and not ol/icrwise. lint a danghter's son, and a sister’s son, 
are atliliated by i^oodj as. Fur the three superior tribes, a sister s son is no 
where a son."' 

Katpayana, in speaking; of adopted sons, satvs, “ If a legitimate son bo 
born, the rest are pronounced sharers of a third part, provided they belong 
to the same tribe: hut if tiiey be of a dill'ereut class, they are entitled to 
food and raiment only.” In some copies the reading is “are pronouaccci 
sharers of a fourth part.” 

Devanda Bhatia then proceeds “ for the sake of removing confiicling 
contradictions," to say, “ The declaration, in Vrihnspalis text, that the 
real legitimate sou succeeds exclusively, to the estate, and that the rest 
are entitled merely to subsistence, regards such sous of the wife and (lie 
rest, who arc nneqiud in class; on account of uniformity with the text of 
Katyuyana, and Bavala -awd the rule also in tlie texts of Nureda and 
the rest, for the succession of the son given and the rest, to the estate, ou 
default of the son of the wife and the rest, rc'gards their succession to the 
whole estate ; and therefore the rule for the fourth of the share of the real 
legitimate sou jiropoLuidcd by Vasisai'ha, where such son may be bora 
subser|uent to the adoption of a son given, must be understood as applying 
to a son given. So also the rule for succeeding to a third share, in the 
texts of Devala and Kalyayana, must be alleged, to refer to a son given 
endued iviik emineni epudilies, on account of uniformity ’with the following 
text of Menu, ‘ of the; man to whom a son has been given, adorned ivith 
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pxerij son s/iall take the heritage^ thovigh brought from a dif¬ 

ferent faniily.’” 

In the Hrahma purana it is said, “ Let the real legitimate son even who 
iS subsequently born, lake the ivhole estate." 

l')evanda Bhalla undertakes to reconcile the diderent oi)inions of these 
holy saints. This he does in a manner, satisfactory no doubt, to himself, 
but as I do not consider it worth transcribing, 1 sliall ])ass it over and 
come to iiis conclusion, which may be oflered as evidence of his self com¬ 
placency at least. He says, “And thus, the objection of variation, from 
the son given, being enumerated higher, aiid lower in the order of inherit- 
unce, and so forth, by different holy saints respectively, is obviated by the 
distinction as to his qualities coon ou pad.” 

It will appear that this distinction by which all differences between the 
holy saints are to be reconciled, i.s now laid aside. We cannot indeed con¬ 
ceive, liow it ever could have been more tlian theoretic; oj- that in practice 
t could have furnished a criterion by which tlie claims of competitors could 
have been rationally decided. 

Menu says, “By the eldest, at the moment of his birth, the father hav- 
iig begotten a son, discharges liis debt to his own progenitors.’’ 

“ That son alone, by wlioin he discharges his debt, and through ivhom 
he attains immortality, was begotten from a sense of duty; all the rest are 
' oiisidered by the -wise, as begotten from love of jfleasiirc,” and yet in’ 
ill*' Daltaca Mimansa it is laid down that a man having i?ro aons only, 

I ai.not give o?te of them for the purpose of being ado])ted. Tlie proiiihi- 
*>uu is founded u|)ou the danger to which a man who has but one son is 

r 
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exposed. The author in enforcing his argument seems indeed to have 
j)ushed it somewhat too far. He reduces to notliing, that in which Menu 
had made all to consist, and by his doctrine, we are taught, if something 
is to be done “ from a sense of duty,” that still more is to be achieved 
“ from a love of pleasure. ” 

In endeavouring to prove that he w ho has tivo sons only, ought not to 
give o7ie of them for the purpose of being adopted, Nanda Pandita, in 
his Daltaca MimaHsa says, “ For, the speech of Saiitunee to Ji'/iiauma 
expresses ‘ He who has only one son, is considered by me as one desiilule 
of male issue, oh descendant of Kuru —'One who has only one eye. is, as 
one destitute of l>ot/t: should his only eye be lost, he is absolutely blind." 

- By a son” says Menu a man obtains victory over all people by a 
son’s son, he enjoys immortality; and, afterward, by a son of that grand¬ 
son, he reaches the solar abode.” Again, “ Since the son (trayaU) delivers 
his father from the hell named put, he was therefore called puttra by 
Srahma himself,” and again, “ A son given must never claim the family 
and estate of his natural father: the funeral cake follows the family and 
estate ; but of him who has given away his son the funeral oblation is ex¬ 
tinct.” 

I have been favored by my friend Mr. Blacquiere, with a translation 
which he made from the /Sanscrit on the subject of adoption. This work 
I am sorry to say is still in manuscript. It is more concise, and less un¬ 
intelligible, than any Hindoo law tract that has fallen into ray hands. 

It begins Sri Nat'ha Bhatta having collected together the texts of 
different Muids, and considered the opinions of the learned, expounds the 
law respecting the son given in adoption, (i. e. Dattaca) under the title of 
Hattuca Nirnaya," 
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‘ i'a •!!, as to tbe superiority and inferiority in j^oint of qualification for 

adojjliora” 

“ Nareda —The son of one who is allied by the funeral cake is the best; 
on failure of iiim, one allied by family; and on failure of him, even one of 
a diil’ereiit family is taken as a Daitaca son.” 

“ Among those allied by the funeral cake, the brother’s son is the best.” 

" Menu. If among several brothers of the whole blood, one have a son 
born, all of them are pronounced fathers of a male child.” 

“ The appellation of a son being given to a nephew, it is to be inferred 
that he is best qualified to be a Daitaca'' 

It is a rule that an only son cannot be given or received in adoption~ 
Menu declares that the son of one brother is the son of all the brethren. 
Let me here observe that this does not apply to Soodras, but to the three 
superior orders exclusively. 

Upon this particular point, the sum of all I have been able to collect 
out of books, or from living authorities, is, that in the three superior class¬ 
es, if there be brothers of the tvholc blood, a son of o?<e of them, will,/or 
religious purposes, be the son of all; and that while this son exists, the 
childless brothers by the same father and mother, need not adopt one for 
the performance of sacred rites. JBut, that in a secular point of view, a 
male child is not considered as the sou of his father’s brethren—and that 
to take the heritage as a son of his uncle, he must be ado{)ted ; that spi¬ 
ritually considered he confers benefits as a son, ujion his uncles; that 
temporally considered, he does not, as a son, derive any benefits from 

r ? 
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them—and that the son of a brother is recommended, in preference to al! 
others, for adoption. 

I find thij explained, and 1 think satisfactorily, in an opinion given by 
Goverdhana, some time since a Pundit of the Supreme Court. He quotes 
VrihaspcUi as follows :—If among several uterine brothers, one have a son 
born, the whole are considered as fathers. These authorities declare a 
nephew even as a son to a childless uncle— effecting as a sow would do, tiie 
relief of his soul from the hell called put. It therefore follows that the 
adoption of any other son, during the existence of such nephew, ought 
not to take place, and that he ought to be preferred. It must not how¬ 
ever, be inferred, that because such nephew be equal to a son in this one 
respect, that he is so in ann other without being qualified hy adoption —as, 
according to the following stanza of Yajnyaivalcya, his title to inherit his 
uncle’s estate, comes after that of the widow, daughter, daughter's son, 
father, mother, and uncle—whereas, were he adopted, he would precede all 
these. 

The translator of the Daltaca Mimansa informs us in his annotations, that 
a fraud has been attempted in tiie Kalika purana —and that “ an extract 
authentically made from that work would tend to establish the converse 
of the position, in favour of which it is adduced.” I must say, that the 
story in its present state, to which this note applies, appears to me to be 
in conformity with the law which has been declared by Menu himself. 
The story is as follows ; and if it cannot be instructive to any, it may yet 
prove entertaining to some—“ And accoi'dingly in the Kalika purana, an 
indication of Vetnla and Bhairava, sons oi Siva, hecoxaxn^ both fathers 
of male issue, by jneans of the same son, is thus found : ‘ The sages said, 
there is no salvation for one destitute of male issue. This is recognized 
in the world and the Vedas. Vetula and Bhairava formerly went to n 
mountain to perforin devotion. Previously to that, they vs'ere unmarried. 
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>nd sons of them are not mentioned, (as having been born or not born. If 
f-ons were born, O excellent of the regenerate,) we much wish to hear the 
particulars concerning them— Markandeya replied ; salvation both in the 
next world and in this is not for one destitute of male issue : O excellent 
>aints, those who are fathers of male issue, by means of their oivn sons, 
Old those of brothers, attain heaven. Having in this world attained great 
I erfection, when Vetala and Bhairava x-eached the abode of the great dei- 
ly, they were happy on the hill Kailasa. Then, O twice-born men Nandi, 
hy order of Siva, as one consoling, addressed them in private, in the 
following true, and instructive speech. He said, ‘ Do you sons of Siva, 
destitute of male issue, exert yourselves in the production of a son. By 
one to whom a son is born, every where salvation is easily attained.’ 
Markandeya continued—‘ Having heard these words of Nandi, they 
became elated in their hearts and said to him; we will make o7ie son only. 
Accordingly Bhairava at some time, connected himself with Urvasi, a ce- 
lestiai nymph, and procreated a son, named — Vetala also, affiliated 

[dm as his son ; and in consequence, by means of this son, both attained 
licavenly salvation.” 

I shall now return to the Dattaca Nirnaya. 

“ Narada prohibits the adoption of a sisters son as a Dattaca, viz. The 
iiaughter’s son, and sister’s son, are considered as lawful sons among the 
Sudras, but among Brahmuns, and those of the three (superior) classes, 
t he sister’s son never attains filiation.” 


“ Nowq respecting the giving, and taking, a son into adoption— 
iha. A son formed of seminal fluids and of blood, proceeds from his fa- 
i iier and mother, as an effect from its cause ; both parents have power to 
■ive, sell, or desei't him. Let no one give or accept an oidy son, ^\nce ho 
j iust remain to raise up a progeny for ancestors. Let not a woman give 
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or accept a son, unless with the consent of her lord." “ The prohibition 
of donation of an only son, is mentioned here to show the sin of so doing, 
and not the invalidity of the act." “ The donation or acceptance of a son 
by a wife, ivithout the consent of the husband, is invalid.” “ The gift of 
an eldest son is prohibited” “ Menu : by the eldest, at the moment of his 
birth, the father, having begotten a son, discharges his debt to his own 
ancestors.” “ The donation of an eldest son, must therefore be attended 
with great sin.” 

The ceremonies to be performed at the time of adoption are then des¬ 
cribed, and some rules are laid down respecting the age, &c. of the boy 
to be adopted ; but these rules do not equally apply to all the castes; and 
they may be said to be general only, and not indispensably applicable to 
any one caste. 

In 1795, the cause of Kullean Sing v. Kirpa Sing and Bholee Sing was 
decided by the Sudder Bewannee Adatvlut. It began in the Zillah Court 
of Tirhoot —was taken to the provincial Court of Patna, and finally to 
the Sudder Dewannee Adawlut, In nil the Courts there was judgement for 
the defendant Bholee Sing. I do not know why Kirpa Sing was made a 
party to the suit. He does not appear by the report to have had any in¬ 
terest in the question, or to have taken any part in the proceeding. 

Soodee Sing left widows, and as their attorney, Kullean Sing instituted 
this suit. Soodee Sing a short time before his death made a verbal decla¬ 
ration, in the presence of several persons, that he adopted the Defendant 
Bholee Sing, but no religious ceremony was observed on the occasion. After 
the death of Soodee Sing, Bholee Sing performed the obsequies, and was 
acknowledged as the heir, and a turban was bound round his head by 
direction of the eldest widow, in token of his succession. 
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Upon these facts being established, Soodee Smg had judgement in the 
Zillah Court of Tirhoot. 

In the provincial Court of Patna, this judgement was affirmed. 

There was then an appeal to the Sadder Dewannee Adawlut where it 
was insisted that sufficient forms to constitute adoption had not been ohsero~ 
ef/—and at all events that Bholee Sing could not take both the hereditary 
and acquired property of the adopter. The Pundits declared that the 
adoption was valid —and that all Soodee Sing's property, real or personal, 
hereditary or acquired, devolved exclusively upon Bholee Sing. 

My purpose is to confine myself to the Hindoo law as it is current in 
Bengal. 1 therefore mention that the above decision took place by au¬ 
thority of the law as it prevails in Mit'hila. 1 think it however, not inap¬ 
plicable, because I have been assured that it is a great relaxation of strict¬ 
ness in the doctrine which formerly prevailed by authority of the Mit'hila 
school. 

The law of Bengal is in many respects substantially different from that 
which prevails in other parts of India. In other parts, the widow of one 
of an undivided family will be entitled to m untenance only—in Bengal 
she will succeed to her husband’s share of the estate; but 1 need not mul¬ 
tiply instances. 

’Whether the Courts throughout our dominions wall imitate each other 
in their spirit of administering the law, remains to be seen. Where the 
right is in question, the lex loci ought to prevail; but in their efforts to get 
rid of superfluous forms—to remove mere ceremony out of the way of Jus¬ 
tice ; and to secure to every inan that which he is entitled to by the laws 
of his birth place, the courts I should think, ought to be consistent, and 
guide themselves by the same liberal rules. 
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The above, it is true, was a critrima ado]>tion; hut no religious c.p.rer,io¬ 
nics icerc observed —and the ])arties adopting- and adopted ought to havt 
previouslif bathed a(;cord, ug to the strictness of law. 

There are various, and contradictory opinions, concerning the rights of 
an adopted son (Dattaca.) Some say that he is heir generalhj to the kins¬ 
men of his adopting father, and others that he is heir to the adopting fa¬ 
ther, but not to his kinsmen. This dilference of opinion will be found fully 
displayed in the answers given by Pundits to rpiestions which -were pro¬ 
pounded arising out of the case of Gourbulluh against Juggernotpersaud 
Mittcr al, lately decided by the Supreme Court. 

By Menu, ttcelce descriptions of sons have been enumerated. Some 
authors reduce the number to eleven, and some extend it to thirteen —but 
the discordancy of opinion seems chiefly to arise from the order in which 
they are, and the order in which it is alleged they ought to be, arranged. 
Some say that Menu's collocation of them has been altered, and others 
that it now stands as it originally stood. It is however, admitted, that the 
first six as they have been, or as they are supposed to have been, placed 
by Menu, are heirs of Uinsnien, and (he otliers not. This rule must be in¬ 
operative, unless the collocation of Menu <;an be proved. Evidence is not 
now to be procured, and assertions, equally confident if contrary to each 
other, are equally inconclusive. 

As the adopted son has been rendered by his adoption, incapable of 
heirship to his own natural family, and as he stands in the relation of a 
begotten son to the faluer adopting him, it seems reasonable that all the 
rights of a begotten son, which are not expressly taken away, should be 
enjoyed by him—and this is tl.a prevalent opinion. 


In the Milaeshara it is said, “ A given sou must 7iever claim the family 
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and estate of his natural father.'^ And in the case of Srinath ^erma v. Ra- 
dhakaunt, it was expressly held that one son, ( Keivvlram) who had been 
adopted into another family, was thereby excluded from any share of the 
estate to which he wmud have been entitled, (together with his own natu¬ 
ral kindred) if he had not been so adopted. In the case of Dutnarian 
tSbig\ Ajeet Sing and Bukshee Sing v. Rughooheer Sing, it was decided 
that Bhoop Sing, was excluded from taking any share of his natural fa¬ 
ther’s estate, but that he was to take the share of Buktuwur Sing, by whom 
he had been adopted. The first of tliese cases was decided in the Sudder 
Uavannee Adawlut in 1796. The other in the same Court in 1799. 

The order, or supposed order, of MemCs arrangement, has been very 
itmch relied on in the opinions which were given in GorvrhuUuVs case. 
Of the twelve modes of affiliation enumerated by Menu, ten are generally 
exj)loded, and the son hegotten, and the iioxi given, are the only tivo recog¬ 
nized in this degenerate, or Rati age of the world. But we might never¬ 
theless be satisfied as to the rights oi o,. son given, by the place in whicli 
he stood upon Memis list, if Merms collocation could be ascertained. 

Vrihaspati speaks “ of the thirteen sons, wdio have been enumerated 
by Menu in their order.” And with reference to this we find in the Dat- 
kica Ciiandrika, “ of these liowever, in the present age, all are not recog¬ 
nized. For a text recites, ‘ sons of many descriptions, who were made 
by the ancient Saints, cannot now be adopted by men, by reason of their 
deficiency of power;’ and against those, other than the sow being 

substitutes, there prohibition in a passage of law, w herein, after having 
been premised—-' The adoption, as sons of those other than the legitimate 
•sou, and the son given,'' it is subjoined, ‘ This rule, sages pronounce to 
lx* avoided in the Kali age.’ ” Upon the words, “ in a passage of law” 
lucre is the following note; “ This passage, wdiich is frequently cited, is 

Q 



ISO 


OF ADOPTION. 


attriij'ited to the Aditija purana, and in its complete state is thus, ‘ Th(? 
adoption, as sons of those, other than theson, and son o-fce/i ,* 
t\ieprocreation of issoo by a; the assuming the state of an 
anchoret; these rules, sages pronounce to he avoided in the Kali age.’ ” 

Upon this subject, Jagannal'ka, is in his commentary, much more dis^ 
tinct and satisfactory than he usually is. Me says, “among the tivelve 
descriptions of sons, begotten in lawful wedlock, and the rest, aup others, 
hut the son of the bodp and the son given, are forbidden in the Kali age.* 
Thus the Aditi/a purana, premising, ‘ the tiiiation of any bat a son limfalhj 
begotten, or given in adoption by his parents' —proceeds; ‘ these parts of 
ancient law, were abrogated by wise legislators, as the cases arose, at the 
heginning of the Kali age, M'ith an intent of securing mankind from evil,' 
that is, with an intent o^ precenting «’<«//of mankind ; the term bears the 
sense of prevention, as in the phrase, ‘smoke made as a precaution against 
gnats,’ for that is one of i he senses ascribed to this term, in the Dictiona¬ 
ry of Amera. The meaning therefore is, mankind would be culpable, if the 
practice of raising up a son on the wife of a kinsman, and so forth, were 
now followed. So Vachespali Ihhattacharya expounds the phrase ; but 
others explain tlie terms ‘ for the sake of preserving mankind ; tlie word 
used signifies ‘ intend’ as in the phrase ‘ wood intended for a post to be 
erected as a memorial of a sacrifice performed.’ Consequently the mean¬ 
ing is this ; mankind would perish, if the practice of raising up a son on 
the wife of a kinsman, and so forth, were now followed. Formerly, men pro¬ 
ceeded, without amorous dalliance, to procreate i^sue on a brother's wife, 
(who is similar to a mother or a daughter-in-law) with the sole vieiv of rais¬ 
ing up offspring to a brother: now men being governed by lust, and oto- 
velling appetfes^ and their passions being excited, by simply looking on 

* I have seen in manuscript the opinions of several eminent Pundits upon this point, and they con¬ 
cur in sayins:, that in this (the Kali) age the son begotten in lawful wedlock, and the Dattrim, or sou 
pven, are the only two known. 
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the fare of a ^vovnan in yivivate, they wonl;l ropeateclly apjiroach a brother’s 
widow under pretoice of raising np issue to liim ; mankind would thus be 
rnlpahle, and peri: h through the jn-evalence oi sin. In like manner snffici- 
eni reasons may be assigned for the proliibitioii of appointing a daughter, 
and so forth. Again, by the term ‘ powers’in the text of T'h't7.a.v;9«t/, is 
meant, noi only devotion, but the conseepience of it, namely, command 
over the senses;—among these descriptions of sons, we must 

now admit tlje rules concerning a son given in adoption, and owe legally be¬ 
gotten. I'lie law concerning the rest, has been inserted to complete that 
]vart of tlie book ; as vvell for the use of tliose, who not having seen such 
jivoMbilory texts, admit the filiation of other sons. Thus in the country 
of Odra (Orissa) it is still the practice with some people to raise up issue 
on the wife c f a brother.” 

In tlie Adyiya purana we find, “The filiation of but a son 
begotten, or given in adoption by his parents, is a part of ancient law 
abrogated in the Kali age”—and J agannallia upon this says, “ the son 
lawfully begotten, and the son given in adoption, are approved in the 
Kidi age. ' 

I think we have sufficient to justify the conclusion, that there are now 
tw o descriptions only of sons, namely tlie son begotten, and the son given, 
5'icoguized liy the Hindoo law—and admitting that the establishment of 
this fact, does not fix the rights of a son given in adoption, it may still be 
affirmed ihat hi' has the balance of authorities, as well as the reason of the 
thing in his favor. Jagannat'ha says, “But in fact, all sons, whether born 
of a tw ice married woman or the like, or given in adoption., and so forth, 
are heirs to kinsmen, as wmll as to their own fathers. Yet, if'void of good 
qnniittes, they shall not take the heritage oja kinsman f—-aga.m, “ Ii ap[)ears 
to he the present practice fora son given in adoption, who performs the 

Q 3 
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acts prescribed to his class, v/heiher constant, occasional, ov voluntary, sneli 
as sacrifice, consecration of pools, and so forth, to take the inheritance of 
his paternal uncles, and the rest. This ice hold to he properT 

I must observe, although Jagannat'ha, in one place, speaking of adopt¬ 
ed sons, says, “ if void of good qualities they shall not tahe the heritage of 
a Idnsmanf in another he affirms that “ the filiation of a son given in adop¬ 
tion being admitted by the Adytya purana in the FAdi age, eminent devo¬ 
tion is not required for the adoption oi such a son, any more than for a sou 
legally begotten. The son given, like tlie son begotten in laivjiil ivedloch, 
is therefore superior to the rest.” 

From all this, and what follows, we may conclude, that there are two 
descriptions of sons only, now known to the Hindoo law. One a son begot¬ 
ten in wedlock, the other a son given in adoption. That a man cannot a- 
dopt a sou from any caste but that, to which he himself belongs^—and that 
a son having been adopted, his rights no longer require an eminence or 
transcendency of virtue for their confirmation. 

^ri Natha Bhatta has collected the authorities for and against the i-ight 
of the son given, (i. e. Dattaca) to inherit as heir of kinsmen. 

Pie says, “ Now as to the point whether the Dattaca s title to inherit, 
extends to the property of kinsmen allied by the funeral cake, or only to 
that of the father, or whether he be totally precluded from a right of in¬ 
heritance, the learned differ on this point, from the existence of authori¬ 
ties at variance with each other.” 

1 shall here observe, although texts are to be found which go to a total 
preclusion of the Dattaca from the right of inheritance, that tlie only ques¬ 
tion at all contestable, is, whether his right of heirship shall be confined 
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to his adopting father, or extended to that of the adopting father’s kinsmen 
also. 


Sri Naflia Blialta has placed the son given (Dattaca) the third in 3Ie- 
VMS enumeration, ulierein he is said to he a kinsman and heir. I do not 
hnov,' upon what authority it is that the genuineness of this collocation is 
either afurmed or denied. Transposition may have taken place by the 
carelessness or design of copiers; and ttie art of printing having not corne 
liito use when the original manuscript was lost, it became difficult, if not 
impossible, either to correct an error, or to prove the fidelity of transcrib¬ 
ers. The prescriipts of 3Ienu woukl !>e received with submission if they 
could but be ascertained. 

Oi twelve sons, he has said, six ore, and six are not, heirs. This is not doubt¬ 
ed : but the cpiestion is, has he placed the son given among the first six, 
or the lust ? I should think it incumbent upon those who dispute the aiv 
rangement laid down in one copy, to show that there is an arrangement 
inconsistent witli it laid dovvn in anotlier of equal authenticity, or to adduce 
some rea-ion, whereby we may be justified in rejecting one classification, 
before we are tlesired to substitute another. 

We cannot but suppose that the copy from which Sir William Jones 
translated the ordinances of 3Ienu according to the gloss of Cullnca, was 
selected as autiientic. In the translation we find, “ Of the twelve sons 
of men, wh.om Menu (sprung from the self-existent) has named, six are 
kinsmen and iieirs ; six not heirs, except to their own fathers, but kinsmen.” 

The son begotten by a man himself in laiiful tvedlock, the son of his wife> 
begotten the before descnbed, a son given to him, a son made, 

or udopied, a son of concealed birth, or tvhose real father cannot he knotvn, 
and a son rejected hj hifs natural parents, are i\xe kinsmen and heirs:' 

“ The son of a young w oman unmarried, and the son of a pregnant bride. 
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a son bought, a son by a twice-married woman, a son self given, and a 
son by a Sudni, are tlie six kinsmen but not heirs to collaterals.” This, if 
it be authority at all, is conclusive. Sri Natha Shatta adds, after having 
enumerated the authors for and against the right of -a. JJattaca to heirship—• 
“Upon this point some hold that as the Dattaca is entitled to offer the 
cake at the Parhana Sruddha under the authorities quoted fi'om Menu, &c. 
his title to inherit the property oj kinsmen follows —^otliers denyiw^ the title 
of the Dattaca to offer tlie cake at the Parbon Sraddha, under the autho¬ 
rities quoted from S.media, Lic'hita, &c. who rank the Dattaca among the 
inferior order of sons, deny also Iris right to inherit tlie property of kinsmen, 
but allow his title to inherit that of bis fatlier. This contrariety of opi¬ 
nion is displeasing, and we cull your attention to a mode of reconciling the 
matter. Where one passage of the Veda, is at variance with another, 
the applicability of the case is to be considered. Where the Veda and 
codes of law are at variance, the Veda prevails. From a parity of rea¬ 
soning, considering the texts of Menu, See. as applicable to the superior 
descriptions of Dattaca son, adopted by a man himself during his life 
time, and of equal class, viz. ‘ He whom his father or mother gives to ano¬ 
ther under the ceremony of pouring water, provided the donee have no 
issue, if the hoy he of the same class and affeclioaately disposed, is consider¬ 
ed as a Dattrini son (i. e. son given)’ and the texts of Sane'ha, &c. as ap¬ 
plicable to a Dattaca of inferior order, not of equal class, and adopted % 
the wife-, Yajnyawalcya saying, ‘That son whom his father or mother 
gives to another, shall be considered as a Dattaca without any speeifica- 
timi of equality in point of class; Apastamhee also, pointing out a distinc- 
llon where an adoption is made by the ivife, the apparent contrariety no 
longer exists, and the justness of ihe present mode of reconciliation is fully 
cslahlished. Bhava Deva Bhatla speaking on the subject of Dattaca 
sons, adopted by the wife, with the consent of kinsmen, inheriting the 
property of kinsmen quotes Apastamhee, ‘ The Dattaca who is adopted 
with the consent of kinsmen, allied by the funeral cake, by a wife who 
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has received her Jnishand's direction, shall inherit ihe properly Icinsmen, 
othenvise the property of the father, if with his consent’— othericise, sig¬ 
nifies adopted without the consent of kinsmen, and by the wife under the 
consent of the husband.” 

I must acknowledge that my perspicacity does not enable me to disco¬ 
ver how a reconciliation has been established by Sri Natha Bhatta. 

The following quotations I have taken from the Dattaca Mimansa — 
'“On this subject Atri says, ‘ By a man destitute of a son only, must a sub¬ 
stitute for the same always be adopted’”—“a man destitute of a son 
(aputra) is one to whom no son has been born, or whose son has died : 
for a text of Saunalca expresses, ‘ One to whom no son has been born, or 
\>’hose son has died, havmg' fasted for a son, ^'c' Since it is shown by 
this, that the being so destitute, is a cause; in omitting to adopt a son, an 
offence even is incurred; for the precept enjoining the production of a son 
being positive, it lesults that the contravention of it, is the cause of an 
offence; and on defect of any son in general, exclusion from heaven is de¬ 
clared in the text ‘ Heaven awaits not one destitute of a son,’ &c. And 
further, in the following passage, also, a son in general, is shown to be 
the cause of redemption from debt. ‘ A Brahmana immediately on being 
born, is produced a debtor in three obligations : to the holy saints for the 
practice of religious duties : to the god*', for the performance of sacrifice : 
to ins forefathers, for oflspring—or he is absolved from debt, who has a 
son : has performed sacrifices ; and practices religious duties.’ ” “ Menu 

also ‘a son of any desciiption, must be anxiously adopted by one who has 
none: for the sake of the funeral cake, water-, and solemn rites; and for 
the celcbi'ity of his name.’” “As for the instance, appearing, of the 
adojrtion as sons of Devarata and the rest by Viswaniitra, and othei-s, al¬ 
though possessing male issue: that from its i-epugnancy to the revealed law, 
as contained in passages before quoted must be understood (in the same 
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manner as eating the haunch of a dog, and so forth,) not to imply the ex¬ 
istence of a revelation anthorizing’ the act.” “ ‘ By a man destitute of a 
son the word son here used is inclusive also of son’s son or grandson, for 
through these the exclusion from heaven, denounced in such passages as 
‘Heaven awaits not one destitute of a son,’ is removed: since it is declar¬ 
ed in the text subjoined, that, tlie mansions of the happy are attained 
through the grandson and the other. ‘By a son, a man conquers worlds ; 
by a son’s son, he enjoys immortality : and afterwards by the son of a grand¬ 
son, he reaches the solar abode.’” The words ‘ by a man destitute of a 
son’ are recited, and it is added, “From the number being here 

used, it follows; that the same son must not be adopted by two or three 
persons.” It is then suggested that this would contradict the law respect¬ 
ing ‘sons of two fathers’ and answered, “It is not so: for, the state as 
son of two fathers, imports both a natural, and an adopting father; and 
the prohibition regards two adopting fathers. Thus, there is no contra¬ 
diction.” 

From what has been already said, 1 conclude that tivo men could notv, 
at any time, have adopted the same son. 

The person adopted continues to be the son of his adopting father, even 
although a son or sons, should be begotten by him, after the adoption—> 
but there is a difference of oi)iuion respecting the share of the estate, which, 
the son adopted shall, in such a case, receive. Some of the opinions turn 
upon the supposition of the person adopted, being of a class, different 
from that of the person adopting. No doubt can at present exist upon 
Uiat ground, because tlie adopter and adopted must be of the same class. 
It is said by some, that if after the adoption of a son, a son be begotten 
by the adopting father., the son adopted shall have one-fourth, and the son 
begotten, three-fourths of the property—but Davala (with whom I believe 
a great majority of living authorities concur,) lays it down that the adopt- 



OF AnOFTION. 


m 


€(1 son shall in this case, mke one-third, and the begotten son hvo-thirds 
of the estate. Mr. Sutherland, in a note at the end of his translation of 
the Dattaca Chandrika (speaking of the adopted son’s right to a ejuartcr 
share) says, “This rule is founded on texts of Vasisht’ha and Katyayana, 
tlie latter of which however, is variously read—‘ a third part’ is substituted 
by some for the more prevalent reading ‘ partthe wee be¬ 

ing adjusted with reference to tlie qualities of the claimants.” 

The genera], if not universal, opinion among is, that the adopted 

sen is entitled, if a son be begotten by the adopter, to a third part of the es¬ 
tate. Jagannat'ha, after a great deal of contradictory argumentation, comes 
to ibis conclusion, “ ( onsequently that text relates to a son given, and others 
il ficknt in virtue, and it shows, that if any one of six sons, namely, the 
son of the body and the rest, exist, he has a right to take a full share, and 
to perform the obsequies, and the sou given or other adopted son, shall 
have a third part for his maintenance.” If all this should prove tiresome 
to the reader, I shall only beg that he may endeavour to imagine what 
it must have been to the collector and writer of it. 

To those who have made the Hindoo law any part of their study, it can¬ 
not appear strange that it is so unsettled and contradictory. Many of the 
opposing writers, are, in point of credit, equal to each other ; and in re¬ 
gardlessness of consistency , texts are adopted by each for the purpose of 
sustaining his own particular doctrine. The obsolete, is confounded with 
tlie acknowledged, law. The context is often omitted, and passages 
which ought to be relatively considered, are (juoted as if they were abso¬ 
lute and independent in themselves. We cannot therefore wonder that 
so little satistac'tion is to be obtained from authority^—nor can we but la¬ 
ment tliat some effort has not long since been made to distinguish and se¬ 
parate those which are, from those which are not rules of action, 

B 
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Mr. Coh'hrooke, in tlie pieface to his translation of the Daija-hhuga and 
the Milacs'inra, speaking of Jagannut'lias Digest, says, “ In the preface 
to the translaliou of the Digest, 1 hinted an opinion unfavorable to the ai* 
raiigeinent of it, as it has been executed by the native conipiler. 1 have 
l>een cunlinned in tltat opinion of the compilation, sinc<; its publication; 
and indeed the author’s method of discussing t igelher, l/ie discordant opi- 
nions nuuntairicd hj! the hiwi/crs oj ihe screral sc.'iools, wilhoul dislinguishing 
in (in intcliigihle m inner ivh.icli of them is the received doctrine of each school, 
bnl on the contrani, leaving it uncertain ivhether an)i of the opinions slated 
bij him, do txctnalbj prevail, or icliich doctrine must note be considered to be in 
force, and ichich obsolete, renders his tcoric oj little ntilHi/ to persons conver¬ 
sant with the law, and of still less service to those who are not versed in In¬ 
dian jurisprudence, cspeeiallij to the I'Jnglish reader, for whose use, through 
the medium of Iranslul ion. the work was particular Ip intended.'' 

Again, “ In a general compilation, where the authorities are greatly mul 
tiplied, and the doctrines of many different schools and of mnnerous au¬ 
thors are contrasted and compared, the reader is at a loss to collect the 
doctrines of a particular school, and to follow the train of reasoning by 
w hich tbev are maintained. He is confounded bp the perpetual conflict of 
discordant opinions, and jarring deductions ; and bp I he Jreep’.eul transitions 
from the posii ions of one sect to the principles of another f 

Of tins, every person who has read for the purpose of gaining informae- 
tion upon any j)oiut of Hindoo lawg must have liad ample experience-- 
“ uuili suci joryna inanclat. ’ 

That iMr. Colebroolve should have been prevented from completing his 
own compilation, is greatly to he deplored. There is no man so well qua¬ 
lified for tlie perfonna)ice of such a task. I have proceeded far enough 
to he satisfied of my own incompetency to the work w hich I have under- 
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taken_and from what 1 have already said upon the subject of adoption, 

the difficulty of laying down rules concerning it, cannot but have been 
sufficiently apparent—1 have taken great pains by enquiry, and the colla¬ 
tion of opinions, to ascertain the law—but the reader ought to be informed, 
that in some instances, I have been obliged to arbitrate by my own very 
fallible judgement, between contending authorities. 

The following note of Mr. Colebrooke, which is to be found in his transla¬ 
tion of the Mitacshara, may throw somelight upon the subject of adoption in 
general: “ Raghunandana in the Udvaha-tatwa, has quoted a passage from 
the Calica purana, which with the text of Vasislltha, constitutes the ground 
work of the law oj adoption, as received by his J’oUowers. They construe 
the passage as an unqualified prohibition of the adoption of a youth or child 
whose ui^e exceeds five years, and especially one whose initiation is advanc¬ 
ed ley and the ceremony oj^ tonsure. This is not admitted as a rigid max¬ 
im, by writers \n other schools oildcve, authenticity of the passage 

itself is contested by some, and particularly by the author of the Vyavahara 
mayuc'ha, who observes truly, that it is wanting in many copies of theCa- 
lica piirana. Others allowing the text to be genuine, explain it in a sense 
Monn COKSONANT TO THE GENERAL PRACTICE which permits the adoption 
of a RELATION if not of a stranger, more advanced both in age, and in pro¬ 
gress of initiation. The following version of the passage conforms with 
the interpretation given of it by Nanda Pundita in the Dattaca Mimansa, 

* Sons given and the rest, though sprung from the seed of another, yet be¬ 
ing duly initiated by the adopter under his own family name, become sons of 
the adoptive paren t, A son having been regularly initiated under the fa¬ 
mily name of his natural father, unto the ceremony of tonsure, does not 
BECOME THE SON OP ANOTHER MAN. When indeed, the ceremony of ton- 
sure, and other rites of initiation are performed by the adopter xmdei' 
■hu own family name, then only can sons given and the rest, be considertd 
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iis issue: else they are termed slaves. After their Jifth year, O king, sons- 
are not to be adopted. But, having taken a boy five years old, the adopter 
should first perform the sacrifice for male issue.’” 

ll must be recollected that I here confine myself to the Dattaca form of 
adoption, and to the law concerning such adoption, as it prevails in 

In the law of adoption, there are some important distinctions made be¬ 
tween the three superior classes, and the fourth class, or Soodras. In the 
three superior classes, a boy cannot be adopted after having been invest¬ 
ed with the poitah or string, characteristic of this caste. In the fourth 
cdass, there is no such investiture, or characteristic distinction, 

Mr. Colebrooke, in a note to his translation of the Digest, says, “ Upana- 
yana, investiture with the marks of the class, performed in the eighth year 
from the conception of a Brahmana, but it may be anticipated in the 
or be delayed to the sixteenth years.” 

The following is a note of Mr, Sutherland to his translation of the Bat- 
taca Chnndrilca: “ Diffiirent seasons are prescribed for the performance 
of the Upannyana, or rite of investiture, of the characteristic cord, and 
otlier peculiar marks on a Brahmana, Kshetriya, and Vuisya, respective¬ 
ly. These seasons are indicated in the following text of Yajnyawalcya., 
translated according to the commentary in the Mitaeshara, “The Upa- 
iiayana rite of a Brahmana takes place in his eighth year from conception 
or the eighth year of Ids age; of Kshetriyas in the eleventh; of Vaisyas 
in the tv elfth year from their conception or birth respectively, some hold 
according to the custojn of the peculiar family of the individual.” Ano¬ 
ther text of the same author, relative to the extent of the period for the 
performance of this rite occurs—“The period for the performance of this 
Vpanayana rite, of a Brahmana, Kshetriya, and Vaisya respectively, ex- 
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tend?? to tlie sixteenth, twenty-second and twenty-fourth years. Snbse- 
(|uent thereto should the rite he unperformed, they become outcasts, and 
iiSiiniiiated persons, excluded from participation in religious rites, and in¬ 
capable of being tauglvlthe Savitri; except on the performance of a sa¬ 
crament denominated VraPjastoma.” 

In tbese three castes the ceremony of CImndacarana or tonsure, must 
l>e performed before the Upanayana., or investiture with the poita/i, and 
iiivestiture with tlie puitah must take place before any of them can be 
married. Tonsure may, and it is said ought to, take place at the age of 
two years—^so that it is not necessarily to be immediately followed by 
investiture with tiie poitah; but as this investiture cannot take place ear- 
li(‘r than tlie age of th e years, the consetpience is, that marriage cannot 
be contracted before the attainment of the filth year. 

Soodras may be married at any period of life, however early, hut ton- 
nin' must previously take place. 

I shall now proceed to lay down such rirles as 1 conceive to be esta- 
•iislicd by the Hindoo law, as it is prevalent in Bengal. 

tst. A Hindoo cannot be adopted after his marriage. Tliis rule applies 
p iierally to all the classes. 

2d Adoption cannot take place in any of the classes after the ceremO" 
uy of tonsure shall have been performed. 

ki Adoption cannot take place in any of the classes, after the party 

» be adopted shall have comjdeted his^^f/t year. N. B.-—-There is a de- 

i.sion wliich must be attended to with reference to this rule. It has been 
1 ecided by the Sudder Hewannee Adatvlut^ that a boy of the age of eight 
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years may be adopted, provided the shunkshkar or initiatory ceremonies 
(which include tonsure) have not been performed in the family of the natu¬ 
ral, but have been performed in the family of the adopting, fattier. The 
legality of this decision has certainly been questioned ; and the Pundits 
to whom I have spoken upon the subject, declare that adoption cannot 
take place after the ag;e of five years has been completed, by the boy to 
be adopted. It must, however, be admitted tliat it is better to abide by 
any determination than to have the law entirely unknown. 

In the Sudder Deivannce Adaivlut Reports for 1306, I find the case of 
Kerntnarain v. Mussimtmut Bhohinhree, cause 22. By tiiis decision it 
w'ould appear that adoption cannot take place if S he ceremony of tonsure 
has been performed in the natural father’s family ; or if it is not perform¬ 
ed in the family of the adopter. In the “ Remark” upon tliis case it is 
said, if the adoption be of a near relalioH on tlie paternal side, it will he 
valid although the age of the person adopted exceed eight pears, but it is 
not any where affirmed that adoption will be good, or can take place, af» 
ter tonsure performed m the natural family. 

The cause was first brought on, in the Zillah Court oiDacca Jelalpore^ 
and it appeared that the boy, who had been adopted with the usual legal 
solemnities, was about the age of eight years at the time of his adojition. 
The legality of this adoption was questioned~aud on a reference to the 
Court Pundit, he said, “ A boy who is under five years of age, and whose 
jmid has not been shaved with the usual formalities in his oivn fainilp, is the 
fittest for selection—but if he be above the age of five, and the proper ce¬ 
remonies of tonsure be performed in the family of thf. adoptek, the 
selection is indeed improper, but the adojition is valid.” 


It is added ‘‘ that tonsure and ether accompanying ceremonies, were ascer¬ 
tained to have been performed solely in the family of the adopter, and ox 
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in that of the. natural father?' This adoption was established by the Zillah 
J udge. 

There was an appeal to the Provincial Court of Dacca, and there the 
Pundit gave it as his opinion, that the adoption of a child above the age of 
five years is illegal —and that the opinion of the Zillah Court Pundit was 
WHOLLY EKRONEOUS. The decree of the Zillah Judge was accordingly 
reversed. 

From this reversal, there was an appeal to the Sudder Dewannee Adawlut, 
the Pundits of which Court said, that according to the law of Bengal, the 
adoption of a boy above five years of age, though the selection be not laud¬ 
able, is valid, provided the 47mRAs/<A'ar, or initiatory ceremonies, Aace 
performed in the family of the adopter, and not in that of the natural 
FATHER. The Court determined that this adoption at the ageof ei^Al 
years, was valid. 

From the “ Remark" upon this case, I give the following quotation—^ 
“ A passage cited as an authority of law by the Hindoo writers, whose 
works are current in Bengal, expresses that after the fifth year, a child 
should not be adopted by any of the forms of adoption ; but that a person 
desirous of making an adoption, should take a child of an age not ex¬ 
ceeding FIVE YEARS. On this passage a question arose, whether the 
limitation of age was to be understood as positive, and constituting an in¬ 
dispensable requisite to the validiiy of the adoption, or whether itadmitted of 
any latitude of construction. In other provinces, and even in Bengal, 
if the adoption be of a near relation on the paternal side, no difficulty 
would occur, as the adoption of a brother s son, or other nearest relation of 
the husband, w ould be unquestionably valid at an age much exceeding that 
specified. But in Bengal, where the adoption of strangers to the family 
is practiced, the settled doctrine is, that the boy’s age must be such, that 
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hm initiation, the principal ceremony of which is tonsure, man he yet perfenu- 
ed in the adopter s name and family^' 

This report would have been more satisfectory, if it had stated whether 
the boy adopted, vras, oi- was not, related to the adoptin'^ family. We 
have the authority of the .Zillak Court Pundit and of the Sadder Dewannee 
Adaivlut Pundits confirmed by the Sadder Deivannee Adaivlut Court, for 
saying that although it is not laudable, it is legal, to adopt a boy of tire 
age of eight years. In the Remark is said that a boy nearly related in 
the paternal line, may be adopted at a period of life exceeding eight years 
■—and there is no reason to conclude that the boy in question was, pater¬ 
nally or otherwise, related to the adopting family. We must therefore, I 
think, take the decision to have been that any hvy related nr not, may be 
adopted at the age of eight years, provided tire shunkshkar remains to he 
performed, and is performed in the adopting family. 

The Provincial Court Pundit gave it as his opinion that the adoptioii 
of a child “when above thb: age of five years, is ileec.al — and 
stated, the opinion of the Pundit in the Ziiluh Court to be wholly erro- 
WEOUs.” This is certainly in conformity witli tire general way of think' 
ing, and with a great majority of the Avritten authorities, on the subject—■ 
and in the case of Gopeemohim Deb, although he was anepheAv, a brother s 
son of the adopter, I know it was the opinion of all the Pundits Avho were 
consulted on his behalf, that proof of his being under the age oi fiue years 
at the time of his adoption Avas indispensable. 

But supposing the decision of Kern:aarain v, JBhohinesree to he conclu¬ 
sive authority, we must now take ii to be e.8tabUshed that a boy of the age 
of years is eligible to adoption, provided the initiatory ceremonies 
have not been performed in his natutal, and have been performed in ins 
adopting, family. 
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Iii!»triictive and othemrise useful as the JRemarks on these decided cases 
may be, 1 do not know that they are received as authority. 

Those who are against an extension of the age from five to eight years, 
appear to have some reason on their side. They say that a child cannot 
be taken at too early a period of life, into adoption. That he may be so 
taken at the moment of his birth. That as be is to make one of his adopt* 
iug father’s family, he ought to enter it with a mind completely unoc* 
copied, and ready to receive all the notions, impressions, and peculiar 
sentiments, of that family of which he has become a member. That he 
ought not to continue with his natural family until his afiections are fixed 
and cannot be transferred to the family adopting him.. This is all true, 
hut we must recollect that adoption is a voluntary act, and that it is in the 
option of the adopter to take, or not to take, a son under such disadvan* 
tages. 

These considerations however, do not in any manner afiect public po¬ 
licy, but are confined in their application to the parties alouc. One may 
retain his son in his own family, if from any motive, he feels an inclination 
to do so. The other will not receive him if be is not satisfied that his 
expectations will be fulfilled by the adoption. In suck a case, 1 look upon 
certainty to be the great desideratum —and I wish, because it has once been 
so decided, that henceforth, the age of eight years, may be acknowledged 
as the period of life at which a boy can be adopted. 

I shall now lay down a fourth rule; premising that I do so, because it 
is asserted with confidence in a remark upon the case 1 bave noticed ; and 
because 1 find upon enquiry, that to age, a distinction between 

those who are, aud those who are not, related on t!te/at/tersside,iatecog* 
jaized by some authorities. 

s 
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4th. If the adoption be of a near relalion on the paternal side ; as, of ft 
brother s son, or other //roms/ relation of the husband, it vvill be Valid, al* 
thoiigli eflected at an a. 5 e, exceeding' that o'ijirc years. 

I am aware that tliabove rule is not definite, bnt I cannot venture to 
make it so. In tlie remark it is said, tliat, sneli a relati()nslii[) existiii.,'-, 
the adoption “would be unquestionably valid at an much exceeding 
that specified,"' i. e. five viairs. 


The report of this decision and the remark by which it is foHowe ! in tlie 
Sadder Deweinnce Adan'liit, do not go so tar as \\i‘ could wislt, or as we 
might perhaps, have e.vpeoled. It is not stated whether ; net the t u:- 
.snre of such a jierson as is mentioned in the 4tli r de. uiist h ive been 
unperformed in the fa nily of his natural falinr, and me tlie performed in 
the family of Ids adopting father, and in his adopting father's name. 1 
conceive, if that ceremony had been jievformed in the natural father’s f.;- 
Inily and name, that the boy could not aberwards be adopliuL 

Cut ifthe decision of the Sadder J^etvcinnee Adaivhit bead]'.'... •.■d as law, 
wo must in the 3d rule j-ead eighth insiead oi' fij1 1 , year—and i.‘ I'ue llhrule 
be considered as lawg upon the authority of tlu; remark on t'mt decision, 
we must look upon it as an exception to tlie generality of ti'.e btl i de—as 
the 3d rule now stands The 2d ruh-, I believe, from tlie lie,-:! infonnution 
I have been able to obtain, does not admit of any qualiheation. 

3th. In til is age of the world, the adopter and tlie adopted mustheloug 
to the same class—a man of one clas cannot take a boy of another, inic 
adoption. 

Gtli. A man liaving a son born of h's body, cannot take a son in adop 
tion—but see rule 23. 


7lh. The gift of an eldest son in adoption is forbidden as sinfui. 
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Olh. The gift of an only won in adoption is absolutely prohibited—an 
only soiT cannot be given or U ('cive«l in adoption. The gift of an only sou 
is considered to be an inexpialdeIt is indeed said that an only 
son may be so given —but it uiiglit be said in the same sense, that a man 
may perpetrate aiiy ^\ ickedne&s if he be content to forego all hopes of sal¬ 
vation, and be condemned to everlasting punishment. 

See the case of Veerapermal Pillay v. Narain Pillny, as it is noticed to¬ 
wards tlie end of this chapter. The Recorder of Madras therein says, 
“The general rule of the Hindoo law certainly is, thatanm^^_y or eldest son, 
ought not to be given in adoption; because he has the obsecpiies of his 
natural ancestors to attend to; and adoption as completely transfers him 
from his own family, as though he had never belonged to it." 

There was no question as to the legality of giving an only son in adop¬ 
tion before the Recorder—but he lays it down extra-judiciaUy, that an oil- 
ly son may be legally so given and received. 

By the gift of an only sou, the very deficiency, which the power of adop¬ 
tion is intended to prevent, must necessarily be occasioned. 

Nothing in the Hindoo law is more peremptorily interdicted than the 
gift of an only son in adoption. Even the gift of an eldest son, is forbid¬ 
den as sinful. 

The crime of giving an eldest, has never been considered so heinous, as 
tliat of giving an only, son. In the one case a Hindoo retains, in the other 
]>e casts away, the means of .salvation. Considering the precepts, and in- 

* I 1 ppp I sliiill I'C pnrdoned tlje introduction of this antiquated word ; but none occurs to me at 
|5reseiu, So ajqdicable to jnj luirpose. 

63 
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junctions both positive and negative upon this subject, we must be con-^ 
vinced that lie who gives his only son in adoption, is little less than an. 
apostate from the Hindoo religion. 

I shall liave occasion to comment more at large upon the case of Yee- 
Tapermal Pillay v. Naraiu Pillay. The Recorder appears to rely mi>« li 
upon the authority of Jagannat’hay and that I believe is not generally re¬ 
ceived as oracular. 

The Pundits with whom I have conversed, and who have told me tii st 
mage might justify a Hindoo in giving away his only^on, have added that 
he could not be entirely disposed of by his father, but that it still w ould be 
his duty to perform the religious ceremonies of his natural, as w ell as those 
of his adopting, family. 

A disconcerted expounder of the Hindoo law is sure to cast about for 
a place of refuge in liis emergency—and so it was with my informants. 
When a manifest absurdity is the direct and immediate consequence of a 
Pundit's solution, any thing will be preferred by liiin to resiliency ; yet 
it generally lia[)pens, as it happened in this case, that an escape cannot be 
made from the dangers of one conclusion, without an exposure to others 
which are inevitable—and thus, although it is unquestionably true, that, 
adoption ivitli respect to the performance of religious ceremonies, (for the 
Recorder lays down his position somewhat too broadly,) transfers a- son 
from his own natural family completely, yet those who contend for the 
right of giving liim away, are compelled to qualify the doctrine by saying, 
that he may still perform the obsequies of his own natural ancestry. That 
is, he may, although he cannot, be given in adoption; because h.e may still 
perform those rites, from the performance of which he is utterly debarred 
by his law and his religion. 


9th. The nearest relation in the male line ought to be adopted in pre- 
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fin ence to one more remote—but any person of the same caste or class is 
eligible. This liowcver, in fullest extent is applicable to Soodras OTi[^\ 

10th. In ti)e Brulnnan, Khettry, and iJw'ce castes, a child whom it would 
lia\ e been incest to beget, cannot be adopteel. Tlie son of a sister, or of a 
dacj-bter tlicicfore cannot be adopted by a Brahman, Khettry, or Boice. 
The son of ;i wife’s sister may be adopted, because the marriage of one man 
to several sisters is permitted. The adoption of a brother’s son is re¬ 
commended, in preference to the son of any other. This however, if the 
old law by w liicli a Hindoo was refpiired to raise np a son by his deceas¬ 
ed brother's widow, be considered, Avill not be found inconsistent with 
the general rule. 

lull. A Hind o having a grandson or a great grandson, cannot adopt 
a son ; l*ut althougli he lias a great great grandson he may and ought to 
adopt a son. The great great grandson may, in this case, be projjerly 
adopted by a Soodra, but not by a Ilindov of either of the three superior 
classes. See Rule 23. 

Mr, Sutherland in his synopsis .says, “ The primary reason for the af¬ 
filiation of a son, being the obligatory necessity of providing for the per¬ 
formance of the exequial rites, celebrated by a son, for his deceased fa¬ 
ther, on which the salvation of a Hindoo is supposed to depend, it is ne¬ 
cessary that the person proceeding to adopt, should he destitute of male issue^ 
capable of performing those rites. By tlie terra “ issue,” the son's son, and 
gratidson, are included. It may be inferred, that if such male issue, al¬ 
though existing, were disqualified by any legal impediment, (such as loss 
of caste) from performing the rites in question, the affiliation of a soa 
might legally take place,” 


From the mention of grandson as well son's son it would appear that 
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a man having' ^grandson by a daughter, cannot, adopt a s^on ; and I con¬ 
ceive tliat a man having great grandson will be prevenfed as eflefdnally 
from adopting, as he could be by having a graud.soii. In deriult of tlie 
son, the grandson takes (iie inheritance ; and failing liitn, tlie great grand¬ 
son. But a grandson whose father is dead, and great granilson, whoso 
father and grandfather are dead, participate e((ua!ly in the inheritance 
with the son, for ihetj without uistin'CTIOn OAmii'y e(iual henefils on the 
deceaseel owner of t/ic propci t>/, hy the presentation to him of tunezial oi'-’ 
FERINGS at solemn obsee^nics." — Daya-cruma Sangraha, 

r2ih. The son of a sl.svcr, or of a daugliter may Izc adopted by a Soodra. 
As to the iliree su[)erior clas.-^es, the rule is, that llu'v cannot adopt a sou 
whom it would be iuce.'l to Izave begotten, and convzn'sely, that they may 
atlopt a son if w ithout incest they could have begotten him. 

The reverend Sincuaca Muni (as he is called by (ioverdhanet'Brah¬ 
mins shouhl adopt sons fiom amotig thvh'own Sfpind((s —ami iii failure 
ot'Sapindus from zimong those not Sapindas. Among Sapindas the hi'o- 
ther’.s son is to he considered its the best. If a brother s son does not ex- 
i.st, a Sapinda who is ‘also a Sagotra i.s to 1)0 eiiosen. It sueli is not to be 
found, a Sapinda not a Sagolra. H sucli is not to be found, a Sagolra 
not a Sapinda — and if such i.s not to he found, one neitlicr a Sago/ra, nor 
a Sapinda. But in no case, a sisters son, or ;i daughter's son, or those 
whom common sense prohibits the adoption of, sueii as a brother, a paternal 
nncle, or n maternal nm le. Among the flrree classes, i. e. hrahmin, Kliel- 
try and Boice, adoptions should be made of one of the same chiss. Tee, 
son who teas not the frsl-bani is to he given iu adoption. Among IDe 
Soodras, tlze adoption of a sislefs .son, and duiighlc/s son is vuhd. 

13th. If a son be adopted, and the adopting father afterwards have a 
son of bis body ^ the adopted son .shali lake one-third of bis (the adopting 
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iatlier’s) estate; and the begotten son This irs the proportion, 

HI which I aui satisfied, they are entitled to share. 

I4tb. Tiio rule, as I believe it to be, is that tlie begotten son or sons, 
shall take oiie share more than the son by adoption—or rather, that the 
b'i iolten son, or sons, shall take two shares, and the adopted son one 
share. Thus, if one sou be begotten after the adoption, he shall take trvo 
shares, and the adopted son one share, of tlie estate. If two sons be be¬ 
gotten after the adoption, the whole estate shall be divided into five parts, 
of which the adopted son shall take one, and the begotten sons two each. 
If three sons be begotten after adoption, the estate shall be divided into 
seven parts, of whicli the adopted son shall take one, and each of thebe- 
gotten sons two. This rule will apidy whatever number of sons may be 
begotten by a man, after he shall have taken one in adoption. I have had 
much trouble in endeavouring to ascertain the law upon this point, and 
the above rule is the result of my researches. 

15th. It is said that a man by the adoption of a son, does not lose any 
of the power which he would have had over his estate, if he never had 
adopted—or in other terms, that a son having been adopted, shall not, in 
virtue of his adoption, have any special claim upon his adopting father’s 
projierty—tiiat a roan’s power, as to the disposal of his estate, is not af- 
ji'cled by his having adopted a son, any more than it would have been by 
his Iiaving had sons of his bosly only. I had understood the rule to be 
otluTwise, and believed that the right of an adopted son to the whole of 
ins adopting father’.s estate, if no son slioukl be begotten, was indefoisible 
—or indefeisible as to his proportion, if a son or sons should be begotten, 
ilicr the adoption. Tiiis right, was as 1 conceived, founded upon a priii- 
;ij)le of justice, by which lie who had been taken away from his own na- 
'iiral family, and who had thereby been deprived of the rights he was born 
>o; was protected against the effects of that partiality, whicli might be 
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supposed to operate in favor of a beg'otten son. In tlie books, I cannot 
find any thing’ expressly upon the subject; and I am told that the distinc¬ 
tion which I believed to have existed, does not exist, in favor of the adopt¬ 
ed son. I still entertain much doubt upon this point, although [ have 
been assured, that tl>e right of an adopted son is equal to, and no greater 
than, that of a son begotten—and that whatever may be done by a father 
to prejudice the one, may, in like manner be done by him, to prejudice 
the other. I have sought for authorities in vain ; but to me it appears that 
the claims of the adopted son upon the person adopting him, are founded 
in reason. I shall add the case of Goopeenio/iuti Del) v, Itiij.i Rycriskm 
to this chapter. That case may be said to have involved the cpiestion, 
and I am sorry that there was not an opportunity of deciding it, expressly 
upon that ground. 

16th. A son ado})ted, is considered as not being any longer a member 
ot’, or related to, his own mdural family; except in so far as the families 
out of sUiich, and into which, the adoption was effected, were theretofore 
related by blood. This principle seems applicable to iuUeritaace and the 
performancs of religious csremonies only—for a boy adopted, cannot inter¬ 
marry with any female of his natural I'amily, if she be witliiii tlie degree of 
consanguinity termed a Supinda; or if he might not have married her, had 
he never been adopted, 

N. B. Sapindas include seven, i. e. three in ascent, and three in descent 
from the party liimself. He stands in the middle, and makes the seventh 
—bat marriage is prohibited to a much greater extent of consanguinity; 
for Si Hindoo cannot marry The direct descendant of a juuis/vm/ancestor 
Avithin the seventh, or of a maternal ancestor within the jlflh degree. This 
prohibition is extentled downwards to the same extent. The same con¬ 
sanguineous restriction continues to hind the adopted son in his own na¬ 
tural family, and must regulate his marriage in the family into which he 
has been taken for adoption. 
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The relation of Sapinda, is next considered. This extends to three 
degTces, in the family of the natural father, by reason of consanguinity : 
and in that of the adopter, through connection by the funeral cake. This 
Karshnajini declares, ' As many as there may be degrees of forefathers: 
with so many, their own forefathers, let sows and the rest associate 
tlie deceased. In order, their sons with tw-o foi*efathers, their grandsons 
W’itli one, should do the same. The fourth degree is excluded. This 
relation of Sapinda extends to three degrees.’ ”— Dattaca Chandrika. 

“ But the connection by funeral oblations, of the ahsohitcly adopted son, 
obtains in the family of the adoptive father only —on account of the extinc¬ 
tion of the funeral oblation of him, who hath given away his son, intimat¬ 
ed in the following te.xt of 31eim before cited ; ‘ A given son must never 
claim the family and estate of his natural father; the funeral cake follows 
the family and estate : but of him, who has given away his son, the obse¬ 
quies fail.’ ”•— Dat. Chan. 

“The son given must ne\er claim hi.s natural father's family, and estate^ 
Tims the oljsequies, that is, the funeral repast w hicli Seew jser- 

formed by the son given, fails of him, who has given aw ay his son. The 
author of the Chandrika thus explains, ‘ By this it is declared, that by the 
act alone, creating the fdial relation, property of the son given in the es¬ 
tate of his adopter is estal)li>hed, and connection to him as belonging' to 
the same family, ensues. But through extinction of the fdial relation, from 
the mere gift, the property of ihe son given, in the estate of the giver is ex¬ 
tinguished, and co)inection to the family of the. giver annulled.’ But although 
by the text of Menu connection to the family of the natural parent is an¬ 
nulled, what proof is there of the conpection to the family of the adopter 
being cstablislied ? On this point Vrihat Blenu declares, ‘ Sons given, pur¬ 
chased, and the rest, retain relation of Sapinda to the natural father as ex- 

T 
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tending to the fifllt and seventh degrees; like this, tlieir general familfj 
which is also that of their adopter.’ I’he relation as Sapinda of sons given, 
purchased, and the rest to the natural parent continues: by gift and so 
forth, that does not fail —iov by reason of consisting in connection through 
containing portions of the natural father, it is not possibly to ee re¬ 
moved, ivkile the bodj lasts. JBy this it is declared, that the relation of 
Sapinda in question is the consanguineal connection 0 'SihY..^—and not 
connection by the pinda or funeral cake; for that tlie latter is barred is 
sliovvTi by this passage— ' Of him who has given away his son, the obse¬ 
quies fail.’ Anticipating a question as to the extent of this reiation as 
Supinda, the author adds, ‘ extending to the fifth and seventh degi-ee, &c.’ 
The meaning is this, ‘ extending to the fifth Aegree' coiyrjjleting Jive, that is, 
embracing five degrees. So of the expression to the seventh degree. Gau- 
tainct says, ‘ with the kinsmen, on the side of \\\e father, viz, the procreator 
beyond the seventh degree; and, with those on the wot/ier's side beyond 
ihe fifth, ^c.’ ”•—Dattaca 3Imansa. 

The author Nanda Pandita reasons very much at large—but I cannot 
say that I have either discovered his object, or comprehended his argu¬ 
ments. He writes as ii'he would “ confute ; change hands, and still con¬ 
fute.'’ The result, as I understand it, is, that the Sapinda reiation, as ap¬ 
plicable to the performance of exequial rites, extends to three upwards and 
three downwards ; and as applicable to marriage, that it includes seven on 
the paternal, and five on the maternal, side. That the adopted son is to 
pei form tlie religious rites of tiie family into which he is adopted, not those 
of that from which he was taken for adoptioii^—but that with respect to 
marriage, he is restricted alike in his natural and in his adopting family.. 
This is confirmed by living authorities, 

I'ianda Pandita, after having quoted a text from proceeds-- 

“with respect to the sons given, and the rest, being sons of two fathers, this* 
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text, and that of Satmshadka are anthority. With the same h> ent, it is 
declared also, in the Pravara manjdri-^^ For the most part *. <is given, 
purchased, and made; the son of the appointed daughter and so brth, be¬ 
long to both general families, with connection to the patriarch<f saints of 
each.' Fi'om this alone, on the occasion of the marriage of tic >e, apper¬ 
taining to two families, both families, with each of which their onnection 
to the patriarchal saints is involved, must he avoided." 

17th. It is proper io adopt the nearest relation in the male ne, but this 
is not absolutely enjoined. The son of a brother, is to hr trefcrred for 
adoption. A Sapinda in the male line, ought, if procurable to be adopt¬ 
ed. The nearer relation is preferable to the more remote ; } > t any person 
of the same caste is eligible. The restrictions iir the three - iperior class¬ 
es must be remembered. 

18th. If a man, not having male issue, shall omit, in iis life time, to 
adopt a son; the Avidovv or widows, may, in pursuance oj us instructions, 
ado])t one after his death. 

I9lh. Adoption, by a widow, ov widows, ivithout ins uclions from the 
husband for that purpose, is a more nnliity. This I lay lown with confi¬ 
dence as the law. Vasishtha says, ‘^let not a woman cu ler give or receive 
a son in adoption, unless with the assent of her husf uid.” After the 
death of her husband, the widow, is not competent to c ce one of his sons 
in adoption. It appeared in the case of GowrhuUuh o ainst Juggernoth- 
persaud Mitter, and others, that Rajah Rajebullub, th, iather of Mocund- 
hullub, by whose widow Gowrbtdlub was adopted, 1 id been prevented 
from adopting a son, whom he bad selected for the pur ose, in consequence 
oi the boy’s father having died after the boy had beci fixed upon for adop¬ 
tion after his father had consented to give him io adoption, but before 
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the ceremony had been actually performed—and yet one writer (a com¬ 
mentator on the Mitacshani) contends for the right of a widow, both to 
give, and to receive a son in adoption. Another writer, admitting that a 
widow ado]5ting, must have the sanction of her husband’s kindred for the 
purpose, affirms that she may adopt a son without having had the autho¬ 
rity of her husband. In truth there is not any rule, however it may be 
sanctioned by principle, or confirmed by duration, that is not denied or 
contradicted by some writer on the Hindoo law. 

20th. The widow, or widows adopting, ought to guide themselves by 
the rules which are prescribed for the husband, and elect a child for ad op - 
tion from among his r<dations, in the male line, as he himself (had he 
adopted in his life time) ought to have done,—but in the case of a widow 
or widows, the same latitude is allowed, nluch would have been permit¬ 
ted to the husband—yet as the widow’s power to adopt, is entirely deriv¬ 
ed from her husband, his directions, if special, must be strictly pursued 
and if bis instructions be confined to the adoption of a particular boy, no 
other individual can be adopted by his widow. 

The three folloAving rales are laid down upon the authority of the Sudder. 
Dewannee Adawlut rejiorts. 

21st. Two widows may, after the death of their husband, if duly autho¬ 
rized hy him, adopt in succession to each other. That is, after the death 
of one widow, and the son who had been adopted by hei', the surviving 
widow may adopt, and her adoption will be valid. This was so decided 
betw een Shamchunder ^ al. v. Narayni Hahee Sf ah Sudder Dewannee Adaw- 
lut reports 1807, cause 4. The particular nature of the authority given by 
the husband in this case, is not set forth in the report. 

22d. A Hindoo may give authority to his wife to adopt a son condition- 
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ally. He may authorize her to adopt in the event of the death of a son 
whom he leaves surviving him;—but, if his own son should live, he cannot 
empower the widow to adopt, in case of a disagreement between her and 
the son.—Sud. Dew. Adaw. Rep. 1811, cause 5. Solukhna \. Ramdulol 
Pande 4" al. 

23d. A Hindoo having adopted a son on account of his eldest wife, may 
authorize his other wife to adopt a sonyhrand if this other wife 
do adopt a son for herself, after her husband’s death, the son adopted 
by him for the eldest wife, still being alive, this adoption by the second 
wife, will be good, and the two sons so adopted will take the inheritance 
jointly.—^^Sud. Dew. Adaw. Rep. 1814, cause 12. Gourepershad JRai 
Tymala. 

I shall have occasion to notice these three cases more at large. 

24th. The widow or widows authorized to adopt, are not bound to do 
so, within any given time; but the adoption ought to take place, as soon 
after the husband s death, as a child proper for the purpose can be pro¬ 
cured. 


25th. A child adopted by the widow or widows, will stand in the same 
relation to the deceased husband’s family, as be would have done, had he 
been adopted by the husband himself, in his life time. 

26th. If there be no son, begotten or adopted, the widow (for she is held 
to be related by the funeral cake) is to perform the Sradd’ha, or obsequies 
of her husband; and, if her husband had been an onlp son, she is to per¬ 
form the obsequies of his (her husband’s) father and grandfather also. But 
this is confined to the Ecodisto, or Sradd'ha on the death, and Saum-hus- 
tur, or annual Sradd'ha. The ParHhun, or monthly Sraddlia cannot be 
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pf'i’fornied by u v/omon—and if there be not a begotten son, grandson, or 
great grandson, or a son adoptcil, this ceremony must be suspended. 

27di. SimhJ'iias are to be j)erformed by the nearest male relation in do- 
sreid, whether the relulioii b(! by blood or by adoption. Tlie widow may 
pca torm certain rites, being, as I have already observed, related by the 
funeral cake, or Chcela-ijiuda. 

28th. Tlie widow is to perform such rites as sl;e is ea>rsipett':it to perforrve, 
nntil the son of her husband’s body, or the son mloptod by him or lier, 
sl'.all have attained a proper age for tiie purpose of performing them. I'kis 
proper ago, is supposed to be alront live years, or wiieu tire boy is capable 
of enunciating articulately, tire appropriate mystical words. 

2dlli. If (he widow, l:avii!g been directed by l;cr iii.sbaad to do so, sludl 
adopt a son during ilic tUV; time uC licr husband's fatlier, or after his death, 
he (her husband's fatlier) having survived her iinsbaud, and having then 
died, not leaving eithc’ cliild or widow surviving; tiie son, so atlcptcd, 
shall succeed not only to the estate of her liusband, but to the ('slate of 
her husband's father iilso. I'o ontitlc a sou so tidoplcd, to succeetl to the 
estate of the ado[»lii!g v itlow's late lui.:-.l!aiitrs faiiicr, it docs not scorn ne¬ 
cessary that the assent of the liusltand's fullier sin.il have Imeii obtained 
to the adoption, but the directions of tlie adojiti ug widow’s lius’oand, deli¬ 
vered in bis life time, are indispensable. This rule, ef course suj)[;oses, 
the busbaud of the adopting widow to have been the vv.ly son of his lather, 

I take it to be established, and indi-putable, that the previous directi¬ 
ons given by her liusiiond for l!ie [larpose, are essential to the validity of 
an adoption made by bis widow rd'icr Ids death. Tiiat with siicli a sanc¬ 
tion she may, and without it she caiiiiol, make a valid adoption. It is 
admitted liiat such an auuptiuu wid eulitie the son adopted to tlie pro- 
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ncrty of the deceased, whose widow had, by his directions, adopted. Nor 
lo I think, after what has been already set forth, it will be going too far 
:;a say, that a son, so adopted, becoines heir to the kinsmen of the person, 
by whose directions he w’as so adopted. 

The principal question raised in the case of Gowrhilhtbv. Juggermth^ 
verseud Miller und others, was, wiiether or not Gotorbulluh had a right to 
die estate of (the person wdio was called in the arguments) Ms adopting 
grand-fatker. The person so called (whether properly or otherwise) was 
liajah RajehvMub. He had an only child, a son, called MomndhuUuh —■ 
Mocundhnlluh married Joymonee Dossee, by whom he had not a child. 
Before his death, he had desired Joymonee to adopt a son— Mocundhnlluh, 
died three years before bis father Rajah Rajetmllab, and a short time after 
he had desired his w ife Joptnome to adopt a son. She did not adopt un¬ 
til after the death of Rajah Rajebullub her husband’s father. It was said, 
and found in an issue, tliat Rajah Rajehdlub having iieard of the instruc-^ 
tions given by Mocundiulluh, to Joymotiee, to adopt a son, acquiesced in 
those instructions—but the consent of Rajah Rajehtdluh could not have 
atlected the case. When it was expressed, he did not know who the boy 
to be adopted was. It is certain, as I take it, that his directions alone 
cooM not have authorized an adoption made by the widow of his son—^ 
the dmections of her husband or hid being necessary —on the 24th of 
March, 1824, it was decreed that Gowrhnlluh (who had been adopted by 
Joymonee, in pursuance of instructions given to her for that purpose by 
lier husband Mocundbidluh) was entitled to the estate of Mocundbullwb, 
and also to the estate of Rcjah Rajebullub^ 

The case was in Equity—between Gowrbwllub, complainant, and Jtig- 
germthpersaud Mitter, Cosinot'h Blitter, Goluckno fh Blitter, and Ggpee- 
mfh Blitter, defendants. 

Use defendants were nephews (i. e. sens of Bie sister) of 
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Jnf^, ^\bo died ])o.«soi:sed of a very large j)ro{)erly. They were tlic /leirs of 
Jtajak Rnjebxillub, and would liave been entitled to his estate, had Goicr- 
hiil/ub not been adopted. 

It has already been stated tliat Rajcbnlluh had an only child, Mocund 
hidlub, his son— Mocundbtdlub di(;d in the Bengal year 1*202, leaving a 
widow ( Joymonce Doasxej but no child surviving* him. A few days be¬ 
fore the death of MociiudbuUub, he directed his wife (Joipnoiice ) to adopt, 
a son. R(tjehulhd) (tlie father of Mocundbidltib) survived his son about 
three years, and died iu the Bengal year 1205. He did not leave eitfiev 
widow or child sur\ i\ iui;* him. Jopnouee, after the death of Rajcbuihcb, 
adopted the complainant Gowrhulluh, in jjiirsuauce of the instructions 
which s!ie had received from her husband, Mocimdbullv.h, in his life time. 

In the course of the proceeding, as some importance seemed to have 
been attached to the fact of Rdjebnllub liaving confinned tlie instructions 
avhich had been given by Alocuudbullub to Jo^moxiee relative to the adop¬ 
tion, and as one issue was to try wbetber Gotcrbullub liad been adopted 
as Mocundbvtbib's sou, I eiupiired of the Court Pnndils if it was necessa¬ 
ry, tliat at the time when Goicrbullub was adopted, it should ir.ive been 
declared, at a-hose instance the adoption took [ihice -or that ho was adopt¬ 
ed by the desire of Rajcbdllnb, or of Mocundbidiuh, or of hath ! The Pan¬ 
dits answered, that it was pcrlectly’^ unnecessary —because nothing but the 
desire of her oxen husband, could sanction the adoption of a son by Joxj- 
monce —that xcitlumt this sanction, tlie adoption would have been utterly 
void —and that with it, the declaration xcould be sujiei'/luous, inasmuch as 
the boy must necessarily be adopted as the son of the adopting widow’s 
late husband, and that it could xiot possibly be otherwise. 

Three issues, in wiiich tlie coinplaiuaat Gowrbulhh, was ordered to be 
plaintiff;, were directed to be tried. 
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1st. Wlictlier Joymonce (the v;iilow of Mocundhnlluh) had authority 
front Mocundbullub to adopt a sou? 

‘2tl. "Whether Joymonee (the widow of Moctindbulluh) did adopt Goivr- 
hallub, as the son of Mocundbullub / 


;;d. liether Rajebnllub (the father of Mociindbulluh) did authorize, 
and assent to, the adoption of a son by Joynioncc ? 

All these issues w'cre found in the ailirinatis e, or in favor of the plaiii- 
fiii' GowrbaUtib. 

The question of Hindoo law^ then arose, viz. Whetlier Goicrhtdlub, 
),:-viug been so adopted, became by his adoption, entitled to the estate of 
JiiijebnllHb, his adopting grand-Jather —for it was admitted that he did, by 
lii> adoption, become entitled to the estate of MocnndbuUnb, his adopting 

1. jam this point, the two Pundits of the Supreme Court difiered in opi- 
—one holding that Gmvrbullub was entitled to the estate of Mocund- 
o iilub only—the other holding that he was entitled to the estate of Mo- 
f iiidbuUub, and theesiate of Rajebnllub .dso. Tlie Pundit who contined 
siu- right of GowrlmUub to the estwio ot Mocnndbullub, delivered to me a 
paper (of w'hich the following ?s a copy) in ju.stilication of his oj)inion. 


and Likhita, Ilarita, \ ajnyait'nirya, Vishnu, At/reda and X?e- 
vala, are the seven sages that have ordaijied tlmt a given son, that is, an 


adopted son, is not an heir to kinsmen, but that he is such only to his 
adopting father; and Menu, GoM/«wt«, and are the three sages 

that have lierlared that he is heir to his ado[)ting father as well as to his 
Jlifha's J.. 


U 
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“ In order to rcconeile these contending passages, the uatliors and 
compilers of law treatises have advanced, that wliere sncIi lexis occur, 
they intend an adopted son of transcendent merits, and as siud) a meritorious 
son cannot be found in the present (Cali) age, the author of the Dana- 
bhagu has placed him among those who do not inherit kinsmen. 

^‘■lienee there is no disagreement hai^xcan Menu and Jimutavahana, the 
author of that treatise, u ho, in the beginning of it, says, that he has com¬ 
posed the work for the information of such as lose themselves in conlenlion, 
from not understanding the texts of Menu and other sages, and thereby 
makes appear Wic snperioritij o( Menu, and the utility of his own work, in 
explaining the intent aiul meaning of Menu. Decisions are not formed 
solely by tlie texts of Menu, because without llie assistance of commentators 
his true meaning is not evident, otherwise why a sixth portion or a fifth 
portion of the share of a lawfully begotten son, awarded to a given son is 
not held legal, but only an share ordained him by Devala and 

other sages.” 

Jt will here he obscr\ ed that this Pundit, has, as many Pundits before 
him, have, relied upon ihe ellicacy of transcendent merits, for the purpose 
of reconciling all differences of opinion—but as he himself has informed us, 
that lliese “ transcendent': merits" are not to be found in the present (Cali) 
age, he has started another topic for controversy. The parties to the con¬ 
test in question, Avere Soodras; and, as a preliminary to discussion, we 
ouglit to be told in Avhat age ot tlie world transcendent merits were expect¬ 
ed 'rom Soodras, or from any but those of the three superior classes. Con¬ 
nected with Soodras, I find transcendent merits in the books, mentioned 
once only. This point being settled, sve are to decide, that transcendent 
merit is to be required, uhen it is 7wt to be found; because it Avas expected 
v:lien it might have been attained. There arc distinctions between Soodras 
and the other three classes, Avhich are perfectly obvious—and one writer 
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{ Vachispati) has, as wc have seen, denied to a Soodra the right of adop¬ 
tion at all, because the Soodra cannot perform tlie sacrann'iit of Homa, 
and the prescribed prayers—and Jagannal ha says generally, svilhout ad- 
\(‘iting to »listinctions of caste, that cmineul devotion is not required in an 
adopted son, any more than in a son begotten. If, as is acknoNvledged, 
tneuscendenl merit cannot exist in the Kali age—it is not easy to conceive 
I'ow it can, at this day, either create differences, or reconcile (Item. At 
all events, if transcendent merit he necessarjj to the inheritance of an adopt¬ 
ed son—and if transcendent merit is now “not to be found ” it must follow 
diat tlic adopted son’s right to iniierit, is, at this day, absolutely abolish¬ 
ed. d'o this conclusion, such a mode as that which our Pundit has had 
i T'course to, for the jnirposc e>\‘ reconciling differences must obviously lead ; 
and a (hmial of those rights, w Inch are admitted by every day’s practice 
to e.xist, and which the Pundits tliemsolves (except in special instances) 
never fail to acknowledge, must be the conseqiicuce. 

As the Supreme Court Pundits had diflered in opinion, and as the case 
was of much im[)or(auce on account of the magnitude of tlie stake con¬ 
tended for, ami on account of the precedent which it was to form, 1 dc- 
tei niined to g< i the Ijcst opinions which were to bo obtained. It was sub¬ 
mitted to the Pundits of the Sadder JJeivannee Adau.lut, put as the case 
of A, B, and C, and the adopted son. They bntii declared that :i son 
.idopted by C, the widow of B, was according to the statement, entitled, 
not only to the estate of B, but to the estate of A, the father of B. 

After this, Mr. William ITaii Macnaghten, at my desire, translated the 
case and circulalod it for tlie 0 |)inions of the Pundits attached to the 
wourts in the iMoofussil. Tln^y are all printed in the appendix—1 have 
gacii (hem, not from thinking (hem valuable in themselves ; but because 

iit exhibition of them will jirove, better than I otherwise could prove, tlic 

u i 
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nuture of information likely to be obtained from the professional expound¬ 
ers oi Hindoo law. I have not attempted to arrange them according to the 
side of the question which they favor, but have given them in the order ia 
which they reached me. 


No. 1. Benares Court of Appeal, 

No. 2. Z'llah of Allahabad, 

No. 3. Zillah ol Banda, 

No. 4. Northern division of Bundlckuiid, 
No. 5. Benares City Court, 

No. 0. Zillah .Tounpore, 

No. 7. Zillah Ghazeepore, 

No. 8. Zillah Mirzapore, 

No. 9. Zillah Goruckporc, 

No. 10. Barclly Provincial Court of Ap¬ 
peal, 

No. 11. Zillah Agra, 

No. 12. Zillah Alligurh, 

No. 13. Zdlah Barelly, 

No, 14. Zillah Cawnpore, 

No. 15. Zillah Meerut, 

No. 16. Zillah Saharunpore, 

No. 17. Moradabad, 

No. 18. Zillah Furruckabad, 

No. 19. Zillah Etawah, 

No. 20. Moorshedabad Provincial Court 
of Appeal, 

No. 21. Zillah Beerbhoom, 

No. 22. Zillah Dinageporc, 

No. 23. Moorshedabad City, 

No. 24. Zillah llungporc. 

No. 25. Zillah Bajshahy, 

No. 2o. Zillah Bhagulpore, 


I No. 27. Zillah Purneah, 

No. 28. Patna Provincial Court of Ap¬ 
peal, 

No, 29. Zillah Bchar, 

No. 30. Patna City, 

No. 31. Zillah Ramghur, 

I No. 32. Zillah Sariin, 

No. 33. Zillah Shahabad, 

No. 34. Zillah Tirhoot, 

No. 35. Dacca Provincial Court of Ap¬ 
peal, 

No. 36. Zillah Backergunge, 

No. 37. Zillah Chittagong, 

No. 38. Dacca City, 

No. 39. Zillah Mymensingh, 

No. 40. Zillah Sylhet, 

No. 41- Zillah Dacca Jclalpore, 

No, 42. Zillah Tipperah, 

No, 43. Calcutta ProvincialCourtof Ap¬ 
peal, 

No. 44. Zillah Jungle Mehauls, 

No 45. Zillah Nuddea, 

No 46. Zillah Bnrdwan, 

No. 47. Zillah Midnaporc, 

No. 48. Zillah Ilooghly, 

No. 49. Zillah Jessorc, 

No. 50. Zillah 24-Peigunnahs, 

No. 51. Zillah Cuttack. 


Ill the statement which was sent to the Pundits of these Courts, the 
name Ramcrishna was substituted for Goicrlndlub; tlie namv. Ramhurr^ 
ibr RajcbiUUd); the name Ramloonoo for Mocicndbullub, and the name 
Hurrypryah for Joymonec, 
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The case ]»ul ihen stood thus;— " JZamtoonoo, (a in his last ill¬ 

ness, and a few days before his de ith, desires his wife llurn/pr^ah, to 
•.ulo|>t a son. Raniioonoo dies, leaving his father Ramhurry surviving him. 
Ram/iurn/, {Ramlaonods father,'live.s al)ont three years after Riniilooiioo, 
and then dies^ leaving neither widow nor child. A short time after the 
death of Raraloonoo, Ramlivrry hears that he (Ramtoonoo) had given direc¬ 
tions to liis (ntnnioonoo's) wife to adopt a son, and he approves of those 
directions. Children of the brother* of Ramhurry were brought to Ram- 
hurry in order th:it he might choose one for ado|)lion. He selected one of 
the children to be adopted by Hurrypryah, {Ramtoonoo's widow,) but its 
adoption was prevented by the death of its father, Ramhurry, spoke of 
[iis intention to get Ilurrypryah (the widow' of Ramtoonoo) to adopt this 
child, and he, (Ramhurry,) iifter iiaving been disappointed by the death of 
tlie boy’s father, spoke of his having trusted to Ilurrypryah, to select a pro¬ 
per |)erson for adoption. Ilurrypryah, after the death of Ramhurry, doe.s 
select a [troper jterson for adoption. !u this case, it is now to be assuih- 
rd, that Ramhurry directed his son's widow (Hurrypryah) io adopt a son. 
Ramhurry dies, leaving neither wife nor child, and trusting to Hurrypryah 
to adopt. Hiu'rypryah does adoj)t a son (Ra?ncm/(/m) as the son of her 
late husband Ramtoonoo. This ado|)tion took ])lace according to the 
Hindoo law, with the usual rites and ceremonies. The rpiestion now' is, 
Does Ramcrishna, iiaving been so adopted, become entitled to the estate 
af liamhurry, or is he to be confined in Ids claims to the estate of Ram- 
loonoo only V’ 

’'I'he defendants moved for a new trial of the issues—and a new trial 

* Tliis is a inistakr, y iiirli however does not vary, nor affect the question. The children brought to 
Kuiiihuriy woi e ihi.se of his cotifiii, noMiis Lrothrr. If he had had a brother, he, and his .sons, would 
hnv'- SOI ceeded as Iieirs, in prefereiiee to the (lofeiida.ils, v.ho were sons of Ramhurry’s s.ster. The 
-stiileioi nt of U:unh.urry having Inid a hrutlier who had .«in,v, o)>ciulc.s, if at ail, a^iainst the plaintitt. 
.hat tlie eireuiiistanee is not nuliced hy an) of the Pi'.iulUi- «ho have given their opinions. 
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was granted, the defendants taking the order npon the terms of paying, 
within a certain time, tlie costs of the former trial to the plaiiitifl'. I'heso 
terms were not complied with, and the cause was set down for further 
directions. On the 24th of March, 1824, it tame on to be heard. The 
defendants did not appear; and the complainant Gitvrbullub was declar¬ 
ed entitled to the estates of Mocundfndlub, and of Retjak Rajehullnb, and 
the defendants decreed to account with him accordingly. 

]\o doubt existed willi respect to the right of Gowrbullvh. Nor was 
there any reason to suppose that a second trial could have prodiiced a 
result, difierent from the first—but in analogy to a practice of the Com-t 
of Chancery in England, we thought the defendants ought not to be bound 
by a single trial—considering them as heirs ut luvj, who had been disiu/ie- 
riled by the adoption. 

The next case I shall mention, is one to which 1 have before alluded-' 
one, in which the adoption by a 'Gnibunn, of his sisters son, was declared 
valid. Tiiis decision, was rnani/'eslb/ ivrovg —and opposite to all autlio* 
rity, exce[)t the depositions of some Pandits, who by their testimony upon 
oath, led the Court into error. If this <iecree is to be rijected as law, it 
ought at least to be retained as a lesson; for it inculcates the danger we 
incur, by abandoning ourselves to tlui guidance ol Pundits, if we wish to 
do justice betw een contending parties. 

From an extract out of a letter written by Sir William Jones, w hich 1 
have given in my Preface, it will appear tliat he thought a confidence in 
native lawyers A^as perilous Iheii could have the remotest interest in 

misleading the Court.’’ Exuerience has proved that his fears were well 
founded—and as he has given us to understand that however vigilant the 
Court may be, the native lawyers might ivithoiil much difficulty practice 
deceit; we ought not porl!a[)s to blame tiie .ludgi'.s before whom the cause 
yf Ramchunder Chatterjea v. Samboockunder Cnatlojea^ was tried. 
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The case was this,-^The parties were all B?'nhmms, and Punchanund 
Chatterjea, being childless, adopted Ramchunder Chattcrjea who was the 
son of Ramlocliund Bonarjea, and Seehsoondaree Dahce. Seebsoondaree, be¬ 
ing the sister of Punchanund, the adopting father. Sainboockundcr Chatter¬ 
jea, the brother of Punchanund, npon Punchammd''s death, took possessi¬ 
on of his property. In 1809, the adoj)ted son, Ramchunder, tlren an in¬ 
fant, (by his next friend who was Ramlochund Bemarjea his natural father) 
hied his bill against Sumhoochmider Bonarjea for a partition and account 
of the estate which had been joint between Punchanund (the adopting fa¬ 
ther of RamcJiimder) and SmnhoocJmnder — Sumhoochunder, by his answer, 
relied, first, upon the ins^ity of Punchanund, which he alleged, render¬ 
ed him incapable of performing any act by which he {Sumhoochunder) 
ought to be bound. This part of the defence, seems to have been after¬ 
wards forsaken. But he relied, secondly, upon the Hindoo law by which,, 
he averred, that the adoi)tion, by a Brahmin, of a sisters son, was forbid¬ 
den, and the act therefore in valid, and of no effect. It was upon this ground, 
that the adoption was contested—the complainant, had been 
adopted by Punchanund, in August, 1804-,—pM?ic/<am<wd did not die until 
February, 1807. The bill, as I have already stated, was filed in 1809. In 
November of that year, an issue w'as directed to try w hether or not Ram¬ 
chunder, the complainant, was the adopted son of Punchanund. In July,. 
1810, a verdict w as found in favor of Ramchunder, by w hich verdict the 
adoption w as confirmed. On behalf of Sumhoochunder (the defendant) 
the latv ivas relied upon throughout. In August, 1810, the cause coming 
on for further directions, the complainant Ramchumler, w as declared to be 
the adopted son of Punchanund, and entitled to his {Punchanund's) share 
of the joint estate.. 

The right or the wrong having been thus declared, no furtliei’ proceed¬ 
ings were had in the Supreme Court—and Ramchunder having been able 
to satisfy the Judges that a Brahmin might legally take the son of Ids 
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Oil'll sister in a(loj)tion, Stimhoochnnder might well be distrustful of the .Jti- 
dicatui e. There were not any further proceedings at law. Sumboochim- 
der acquiesced in the decree, whicli declared that the adoption of Ram- 
chundcr was valit!—and tlie rest w'as adjusted by arbitration. 

Gvnganarain Chuiieijm was the father of Piinchamind and Sumhoochun- 
der; and it was for Piaw/iaitnud's share of the c-state Avhich had de¬ 
scended from Guiigimaraiiiy that Ramchinider iWed his bill, claiming it as 
PH neheumnd' s adopted son. 

Simbooc/nitider, whatever are his rights, may now be shut out from his 
remedy. Upon this question it would not become me to speculate—but 
although many Pundits uplield tlie validity of that adoption by which he 
Avas defeated, I do not believe one, except while a .suit was dr;pending, 
could be found to declare, that an adoption of his sister’s son by a Brah- 
min, is an act to be sustained by the Hindoo law. 

The doctrine which prevailed in (he case of RumeJmnder Chatterjea v. 
Snnihoochunder Chatterjea has beem, 1 may say, overruled by a subsequent 
proceeding in the Supreme Court. 

This proceeding is curious in itself, and as it involves many considera¬ 
tions I elating to the Hindoo law, a concise statement of it may be tlioiight 
desirable. 

Luchinarain Tagore (a Brahmin) died |) 0 ssessed of considr •• dd( pro¬ 
perty, nwvahlc and immovable. Mostly, I believe anccstorial; 'nit that cir¬ 
cumstance was not relied upon in any stage of the cause. Three wives, 

A i/. Sree Mootce Taramonee Dabee, Sree Moolee Dhagahultee Dabee, an . I 
tS'ree Moolee 1) ' -pimharee Dabee survived him ; and at the time of his death, 
he had not a child. 
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Liicldnm-ain made a will, by which he left 5000 rupees to each of his 
wives, and lOUO rupees, in addition to the 5000, to his second wife Bha- 

gavuilee. 

in his will he recited the pregnancy of his youngest wife Dagurnharee, 
a))d declared that her child (son or daug-/dcr) should be the possessor of 
las weallli. He constituted Juggomohun Mullick his executor— Jiig^o- 
moilvn Mullick some time after this died, ha\ing made a will, and consti- 
tufetl Bustom Doss Mullick his executor. In this state of things, it was 
assumed, and received as a matter of course, that Bustom Doss Mullick 
became the executor of Luckinarain Tagore. 1 am particular in noticing 
this, because it may serve to show the extent to which the wills of Hin¬ 
doos are recognized in the Supreme Court. 

Juggomohun, as executor of BucTtinarain had possessed himself of Luc- 
fiiuaruijis property—and Bustom Doss, as executor of Juggomohun, pol- 
ftcssed himself of it, after Juggomohun s death. 

On the 7th of November, 1814, and tbirteen days after the death of Luc- 
Jimarain Tagore, bis youngest wife Dagumbaree w’as delivered of a son. 
This son died in seventeen days after his birth. 

If Luckinarain hail died intestate, this son must have succeeded to his 
property as heir at late; and Dagumbaree, his mother, surviving him, 
woiiid incontestably have succeeded to the jiroperty as liis heir— Luchi- 
fiarain however, made a provision by his wdll, in case of die ileaUi of this 
diild with which his wife was ensient. J.n the event of its ueaii!, f.e di¬ 
rected that Ilia widoivs should adopt a son. If they could not ail ag.ee in 
the selection of a boy for adoption, be directed tliat one sboubl be chosen 
by iiis /int and second widows, Turamonee and JJhagabuitce. If the Jiral 

1 - 
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and second widows could not agree in the selection, he then directed that 
a boy should be chosen by his second and third widows 13hagabitllee and 
Dagumburee. It will be seen that the second widow B/iagubullee, Avas 
in any case, to have a voice in the selection of a son for adoption. From 
this provision, and from the additional thousand rupees which he gave to 
her, it clearly appears that she was the favorite, and the one in wliom lie 
had most confidence. 

In 1818, Dagumbaree, the youngest widow, and mother of the child, of 
Luckinarain, filed her bill against Taramonee and Bhagahuttee, the other 
two wddows, and against Bustom Boss 31ullic/c, the executor of lier hus¬ 
band’s executor. 

By this bill the complainant Dagumbaree, affirmed her right to the estate 
of her late husband, in consequence of her having had a son by him, whose 
heir she stated herself to be by the Hindoo law. She prayed an account 
and to be put into possession of the estate of her husband Luckinarain. 

To this bill an answer was put in by Bustom Boss 31ullick, admitting 
that as executor of Juggomohun, who was executor of Luckinarain, he, 
Bustom Doss, did possess Iiimself of Luckinarain s estate, and that he was 
then in possession of it. He admitted also, the birth of a son, and his death, 
as the bill set fortli; but he denied that the complainant was entitled to 
the estate of Luckinarain —and he relied upon the will, by which the adop¬ 
tion of a son was directed. He denied the complainant’s right to an ac¬ 
count of Luckinai’ain s estate, and insisted that no person had a right to 
such an account, except a son to be adopted according to the terms of LuC‘ 
kinarains will. Ihe other two defendants put in a joint answer, to the 
same effect with that of Bustom Doss 31ullick. 

The will was established, and directions were given for the adoption 
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of a son according to its provisions. Such vexation as might have been 
toreseen, was the consequence. The widows could not be brought to 
concur ui tlie selection of a boy for adoption. A reference was then made 
to the master, who was directed to enquire and report to the Court, con¬ 
cerning the fitness of a boy to he adopted as tlie son of Luckinarahi Ta¬ 
gore. The master reported in favor of Turucomar Sunnono who had been 
nouunated for adoption by the second widow Sree Mootee Jihagabullee 
Uuhee. This boy ivas the sun of Bhugabullees uncle . 

The Master’s refiort was confirmed, and tiiis furnished matter for further 
contentiou. The boy Torncomar was to be adopted—but the question 
was, which of the tliree widows had a right to receive him in adoption. 
Tlie law IS clear, and was undisputed. The boy could not be received 
by the three nhdows jointly. He must be received by one of them— 
and would iheu be considered as the son of hnckinarain and the widow 
hij whom he had been received —about tins there was not, because there 
could not be, any dispute. 

Had it not been for the natural relation in which the child stood to Bha- 
trabiUtee, the second widow, the Court, considering the preference which 
had been given to her by her husband, might probably have declared her 
tlie propei-est person to act as adopting molher. Hut it was a family of 
Jjiahmius, and her claim was impugned upon the ground of relationship, 
it being argued that slie could not, without incest be the mother of her 
uncle's sou. Tlie argument was supposed to be conclusive, for she with¬ 
drew her luetensions. 

There was no dispute as to the eligihility of this boy. He might have 

been adopted by JLuckinaruiu bimsell, but not as the sou of Bha^ubutlce, 

who wao lus first cousin. 

y ? 
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The firiit widoM', Tnrnmoncc, for.nfled lier i iaiin to receive this child up¬ 
on seniority. The iltiid, Da^nmhune, founded hers upon the fact of her 
liaving borne a sou to lie;- deceased liiisband. 

The INIastcr reported in favor of the Jirst ^vido^v, and the Court confirm¬ 
ed his report; not from a cjuvictiou of its having been right, but because 
it Nvas not opposed, and because it did not appear that the third widow 
ought to have been preferred. 

1 have addetl the will of Luckinarain, the Master’s report, anel the opi¬ 
nions which were given by the Pundits in his oflicc, to the aj)pendix. If 
these opinions do not impart knowledge, satisfy curiosity, or remove doubt, 
they will at least prove the deplorable state in which ministers of justice 
are placed, when they have recourse to Pundits for an exposition of the 
Hindoo law in a depending cause. 

Those who acted for the second widow would have held fast by her 
claim, if they had not known it to be untenable—among the parties to this 
contest, there was not any inclination to concede, or to accommodate— 
and if the managers for Bhagacuttce were right in relinquishing her pre¬ 
tensions, the Court's decision in the case of liamchundcr v. Sumboocimn- 
der, must have been wrong. 

Incest, was the ground upon which the objection rested in each case—* 
and it would be absurd to say that a man might be the adopting father of 
bis sister’s son, yet that a woman could not receive the son of her uncle 
in adoption. If the latter case may be said to have been decided, the for¬ 
mer must be admitted to have been overruled. 

The bill of the third widow Dagumharee was dismissed ; and the will 
of her husband Luckinarain was established as to all its provisions. 
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I now licar tliat tlie riglit Bhagabutlec to receive the child in ndopli- 
0 / 1 , wa^i not abandoned liy iicr advisers ; but that Dagumbnree liavingbeen 
(...rludo;l, she {Bliagavullce) was contented with the ])reicrenco given to 
’’Tarumonec. 

Tins may be so—but I can affirm (the wliole ])roceediug having taken 
{dace iiudor the will of Luckinarnin) that the. Court was inciinc<! to ])refer 
Jihagabiillce to either of the other widows, and would have preferred her, 
if it had not been deemed that she was distpialilied by her lelationship to 
the child. 

I know that JjIiagnhUtic contended before the Master for this right—- 
Jhai the Master rc[)orte.d in favor of 7'arcmonee —and that JJluigahullLCiVid 
hot oppose the conllnuation of his report. 

f have however conversed with a gentleman who was professiona][y 
employed on behalf of Bluigahullcc, and he tells me that his client did 
not renounce her rigid, but voluntarily gave u|) the contest when she found 
'hat Dagumbavee was to be excluded. lie said th<d the advisers of Bhu- 
oabulU’e did not think her tii-qiialified to receive the child on account of 
her relationship to it, the adoption beijig in fact Bnckinarui/ix; and as 
'.here was not any relationship between him and the child which could 
nave prevented him from adopting it, the competency of any one of his 
aidows to receive it as his, could not be disputed. 

If Luckinarain had been related, as Bhagahullee was, to the child in 
jiirstion, it is not said that he himself could have adopted it, or that it 
:outd have been adopted as his after his death. 

'I'hat Luckinarain might have adopted this child, related as it was to 
B/iagahuliec, is admitted—but does it follow' tliat lie could have adopted 
t as hers I 
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It is usual, but not Ufcessarv, to adopt a bo}' as the son of its adoptlrg 
father and one of his wives. 1 do not assume any thing when I say that 
Jihagaimttee coiiirl not a/‘ler the death of Luchiiifiraiu receive tliis child as 
liis ; if, he in his life lime, could not have adopted it as his by her. The 
child being adopted after JLuckiuuiain s death, is adopted as his to all in¬ 
tents and purposes, as it would have been, had the adoption been made in 
bis life time by himself—and the ividoiv v\ho receives a child adopted after 
her husband’s death, is, in relation to the child, exactly as a icij'e would 
have been to one who had been adopted as hers, by her husband in his 
life time. The question then is this—could Taracoviar Sunnouoha.\e. been 
adopted as the son of Luckinarain and Bhagabullee ? 

It appears to me that for the purpose of qualifying him to adopt this 
boy as hers, or for the purpose of qualifying her to receive it after the death 
of her husband as his, we must go the length of denying tliat the prohibi¬ 
tion is founded upon natural relationship, or make it evident that incest is 
permitted as to females, altliough prohibited as to male. 

It is upon natural relationship alone, that the restraint is placed. The 
boy is sup|)Osed to have been born of the wife, or the widoiv by whom he 
is received in adoi»lion. Could he then have been begotten without incest 
by the man whose child he naturally is, upon the woman who receives 
him in adoption? Tliis must be the criterion unless we discard the juin- 
ciple as it may affect females. Unless we say that a woman may guilt¬ 
lessly be the mother of a child by her uncle, although a man cannot, with¬ 
out crime, be the father of a child by his aunt. 

View'ing the case in this light, and admitting that the individual might 
have been adopted by .Ltickinurain Idmself, or by his widows in pursuance 
of his will; I am satisfied tiiat Bhagabultec could not either in the life 
time of her husband, or after liis death, have received this boy as Lis 
ther, in adoption. 
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I liave a great respect for the opinion of the gentleman who thinks dif¬ 
ferently—and I felt myself bound to rectify my own statement when I 
iiscorered it to be erroneous. 

I did conceive that the claim of Hhagahuttee had been abandoned as 
untenable, and when I discovered that this was imt the case, I thought it 
proper to state some of the reasons, for which it ought, in my judgementj 
if insisted upon, to have been rejected. 

Taracomar, the boy who was thus adopted, is since dead. In specu¬ 
lating upon the consequences of his death, many considerations have pre- 
ented themselves, which had not formerly occurred, to my mind. 

If a woman be empowered by her husband to adopt a son, and if she 
does adopt one accordingly; it has never, I believe, been declared by 
liny writer that this power can go beyond the adoption of one, or, without 
special authority from the husband, be extended to the adoption of ano" 
iher, if the first adopted should die. The power is not enlarged, by be- 
«ag derived from a Avill—and the testator's intentions cannot prevail, if 
they are found to be inconsistent with the law. 

From what has taken place in the Sadder Dewannee Adatvlut, it must 
i,e admitted that a man may confer upon his wife the power of adopting 
provisionally ; but we must bear in mind that huckinarain did not make 
;ay prospective arrangement extending beyond mse adoption. This one 
svas to take place if the child with which Dagumbaree wa.s pregnant, should 
lie. The child with which she was pregnant did die, and one was adopt- 
1 according to the power which had been given by Luckinarain to his 
M idows. Tile child so adopted is dead, and can he now be replaced by 
mother adoption, under the provisional authority by which his wives were 
iiiijjowered to adopt one child? 
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By the authority of one case Lucldnarain might lawfully make the pro¬ 
vision which he made for the adoption of a son—by the authority of ano¬ 
ther case, he might (as I conceive) have empowered each of his widows 
to make a separate adoption—by the authority of a third case, he might 
have empowered the adoption of a second son, even if a son adopted by 
himself in his life time, had continued in being. All this we have authority 
for saying a man may do by an express and specific declaration of his will. 

Is it to be presumed, if a man desires one son to be adopted, that this 
is clearly expressive of his w'ish to be at all events represented, and that 
the adoption is therefore to proceed toties quoties until this object shall 
have been finally accomplished? We have, if such a presumption be in¬ 
troduced, to ask how far it is to be extended ? If the boy who w as adopt¬ 
ed on the death of Dagumharee s son, had lived until he attained the age 
of sixteen years and then died, would the widows of have 

h*een authorized to adopt another in his place? Or if he had died at a 
more advanced period of life, leaving daughters only surviving him, would 
the authority to adopt still have continued to the widows? Or if he had 
left sons, wmuld the power of the widows to adopt have revived, upon the 
death of those sons ? 

Ev ery Hindoo, must, for the purpose of his redemption from the hell 
called put, be supposed desirous of being represented by a son. Yet 
adoption is not permitted even if be is kuoivn to be so—nor tolerated if he 
docs not give special instruclions for tlie purpose. 

Presumption will be strengthened or invalidated by circumstances, and 
ill this case Luckinai\-iia was not anxious about a male representative, for 
if his w ife had produced a daughter, adoption was not to have taken place. 


I shall not obtrude any opinioii of my own upon the reader, but content 
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myself M'ith giving such information as 1 can collect from the reports of 
the Sudder Detvannee Adaivlut. 

In the case of S/iamchunder and Roodercliimder, appellants, and Na- 
rayni Dabee and Ravikishor Rai, respondents, cause 4 of 1807, the cir¬ 
cumstances were these— Kishenkishor Rai, having a considerable proper¬ 
ty, died without issue, leaving two widows surviving him. The two wi¬ 
dows vvere Riittun Mala and Narayni Dabee — Ruttun Mala adopted a son, 
Nu?idkishor —and she and Nundkishor both died. After their death the 
other widow Natayni Dabee adopted Ramkishor Rai. It is to be regret¬ 
ted that the report does not state the terms of the authority which was 
given by KislienkisJior to his widows, but in most other respects, the case 
is satisfactorily reported. 

Kishenkiskor had had a brother named Gopalkishor —and he Gopalki-* 
shor had adopted a son named Joogulkislior, This Joogulkisho}', uponthe 
death of Nundkishor, claimed one-half of the estate of Kishenkishor, he 
(Jcogulkishor) being the adopted son of Gopalkishor, the brother of Kish~ 
enkishor. It would appear that he admitted the right of Narayni Dabee 
as surviving widow of Kishenkishor to one-half of his estate. This suit 
was instituted in the Zillah Court of Mymunsmg, and Judgement was giv¬ 
en in favor of Joogulkislior, by which he obtained one-half of Kishenki’ 
shors estate. 

The appellants then instituted a proceeding in the same Court, alleging 
that Narayni Dabee had not been duly empowered to adopt a son, and 
that they, upon the death of Nundkishor, (who had been adopted by Rut¬ 
tun Mala,) were, as nephew's of Kishenkishor, heirs to the whole of his 
estate. The appellants were sons of Kishenkishor s half brother Luckhi- 
narain. 


W 
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In the former action brought by Joogulkishor, the power of Narayni to 
adopt came in question. It was said to have been verbally given to her 
by Kishenlcisltor; but it was not thought to have been sufficiently proved 
—and Joogtdldshor would have failed in his suit if the adoption of Ram- 
liishor by Narayni had been deemed valid. 

The Zillah Judge conceived the decision which had taken place in the 
suit commenced by Joognlkishor to be conclusive against Shamchunder 
and Roodercimnder, (the a]>pellants) and judgement was given against them 
with costs. 

Against this judgement, Shamchunder and Roodercimnder appealed to 
the provincial Court of Dacca, and the z'esult (as it relates to the present 
question) was, that the Dacca Court was satisfied with the evidence which 
had been given in the Zillah Court respecting the authority of Narayni to 
adopt a son, and held that iZamkishoy's adoption hy her ivas legal and valid 
—therefore that Shamchunder and Roodercimnder were not entitled to any 
part of Kishenkishors estate; and their appeal was dismissed with costs. 

The case now stood thus—the authority of Narayni to adopt was deni¬ 
ed by the Zillah Court, and admitted by the provincial Conrt of Dacca> 
It was because Ramkishor was held not to have hem duly adopted, that 
Joogulkishor was decreed one-balf of the estate of Kishenkishor bj'^ the 
Zillah Court—and I should have supposed that Ramkishor must have 
been considered as entitled to the whole of Kishenkishor s estate, when 
he was declared by the Dacca Court to have heen duly adopted. 

It is true that he ultimately succeeded to the whole of the estate of 
Kishenkishor\ni> adopting father—but he did not succeed to it all as Kish¬ 
enkishor's heir; for he took half as the heir of Nimdkishor who bad been 
adopted by Rutiun Mala, and Nundkishor had died before the adoption of 
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liimidslior took place, Tliis is a most, material fact; and we cannot im- 
tierstand tlio principle upon wliiclithe final decree of tin; Sadder Deicannee 
Admciut tiii nc.-d, wiiliout knowing- particularly the instructions which were 
givcMi hy Kisheakishor to his widows. If authority had been given to 
raidi to adopt screral!;; a child, then the (jue>lion whether one of the chil¬ 
dren so adoji' eil, would hi- heir to the other, inight have fairly arisen—hut 
d Kidieukisltnr had given authority to ol’his wives to adopt, and 
.<on. adopted ip her failiag, then authority to the other to adopt, I cannot 
conceive why litutikishor did not take the wliole estate as heir oi Kishen- 
kii/ior, or how he could lake one-half of it, as heir of Si undkishor, 

It appears prohuhlc that these were the powers which were given by 
Km/ieuki^shor; for we must suiiposo, if the widows had each the pow* 
( r of adoption concurrently, that eacii would have exercised the power 
'oon after her hushand’s death. AVe may well believe that Rallan Mala 
did not allow much time to elapse before she adopted a son. \fo arc ndt 
odd when Nnndkifihor tlie son adopted by her, died—but she survived her 
husluind twenty years, and it was not until after her death that 
,nl(i[)ted a sou. This is certainly extraordinary, if her power to adopt 
had been concurrent with that of Katlan. Mtda —but wo are left in the 
dark as to this important fact. 

Shaincliunder and Jlooderclitinder, having been defeated in the provin¬ 
cial Court of Dacca, apjiealed to the Sadder Deicauiice, Adairlat. 1 shall 
give the jiroceeding there in the words of llie report;—“ the pleas set up 
!jv them against the foregoing decrees were, 1st. that the adojition of the 
respondent Ramkislior, being a second adoption in the family of the same 
uiun, was illegal;—’id. that even admitting two adoptions to be legal, one 
adopted son could uot succeed to the projiertp of the other adopted son, as 

jue eollalcral heir. The questions of Hindoo law, connected with the 

W i 
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case, were proposed by the Court to their Pundih in the following form 
'—after the death of Kiskenkislior, Zemindar of iXv:'. four-ana estate, with¬ 
out issue, his elder widow having adopted Nundkis/tor, and when the 
elder widow and Nimdkis/ior died, his younger widow liaving adopted 
Jiamkis/ior, and claims to the estate having been preferred by Ramkishor, 
by Joogulkishor the adopted son of Kishenkislioi's brotlier, and by Sham- 
cJmnder and Rooderchundcr, sons of Kishenkishor s half-brotlier, which of 
the claimants is heir at law to the property ! And in the case of two adopt¬ 
ed sons of a common adoptive (adopting) father, can one on the decease 
of the other, succeed to his property as the collateral heir ? In answ'er to 
tliis reference it was stated by the Pundits that if, after the death of Kish¬ 
enkishor, his elder widow, didij authorized, adopted a son, that son was 
proprietor of the estate—and if, after the death of that son, the younger 
widow also adopted a son under due authority, then, provided the adopted 
son of the elder widow left no issue, or brother by the mother who adopted 
htm, his property would devolve on the adopted son of the younger widow 
of Kishenkishor, and not on the adopted son of Kishenkishor's brother, or 
on the sons of his half-brother. The succession of one adopted son is vested 
in the other adopted son, as being the nearest collateral. The Court of Sud- 
der Dewannee Adawlut i^greed wdtli the provincial Court of Dacca ■with 
respect to the adoption of Ramkishor by Narayni Dabee being ptroved to 
have been duly authorized; and, as under the above opinion of the Pundits, 
it appeared that two adoptions in the same family are valid, that an adopt¬ 
ed son succeeds collateraily as well as lineally in the family of his adop¬ 
tive (adopting) father, and that Ramkishor was the rightful heir of the 
whole four-ana estate in contest, the claim preferred to it by the appel¬ 
lants was pronounced inadmissible. The appeal was in consequence dis~ 
missed by the Sadder Diivannee Adaiclut with costs.” 

The following Remark” is added to the report:—“The right of a sor* 
by adoption to inherit from his collaterals in the family of his adoptive 
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(.cflopttnp;) fatiier, Avas established by the decision of this cause, as ivell as 
i he lauj'it'iiiess of Itvo successive adoptiunSi by the ividoivs of the same person, 
vndev authorifi/ for that purpose, from their /msaund.” 

'The next case I. shall mention, does not entirely supply the defact of 
statement in the one above mentioned—but it does so in part; for it shows 
ifiat several cliildren may be adopted, in virtue of authority given by a 
Hindoo; or even more, that his wife may adopt a child after his death, 
ji authoriaed so to do although the child adopted by himself in his life 
time, be living when the second adoption takes place. 

It does not indeed tend to show, that a woman related to a child with¬ 
in llie prohibited degrees, can receive it in adoption ; but it is given as the 
opinion of a Pundit (whose opinion however was afterwards overruled) 
that there is not any authority for a husband to adopt on account of a paV'^ 
iicular wife, and that a son adopted by him renders service to all the wives.. 

This is the case of Goureepershaud Rai, appellant, and Jymala, respoii- 
lient. 

Mussummaut Jymala on the part of her infant son SheopersJiaud, a mi- 
tior. brought an action in the Zillah Court of Dacca Jelalpoor for the 
vcoverv of land. The {daintilFsued for aJCMr-mms’share i\\epcrgiumah 
Casimpoar. She stated that eight-anas' sliare of it had been the hereditary 
>: i;pervy of her Inisbaud ; wlio had another, and a senior wife named Par- 
That he, being cliildless, had in the Bengal year given 

:!r. iiiission to each of his wives to adopt a son, and tliat he bad iiimself in 
liirstiaiice of iliis permission, adopted (the appellant) Gourceyers/taud on 
'ircimnt iris senior wife Parbutee, I’hat he (thehusband) 'hed in the year 
riO I, and that in consecpience of the permission she ( jymala) had re¬ 
ceived from him, she in 1208 adopted Sheopershaud npsa Let oivn accoaut. 
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and that he (S/tcnpe>'sftaud)hec.Ame therel)y entitled to one lialf of thee/^A/- 
anan share of the pergunnult which had belonged to her lmsl)and. 

Tlie Defendant (now appellant) answered that Jijmala had not got per¬ 
mission from her husband to adopt a son; and that under any circianstan- 
CCS the second adoption teas illeguL 

The ZiUak Judge without enquiring as to the disputed facts, put the 
following question to liis Hindoo law otiicer :—“ Supposing the adoption 
of S/ieopers/uiud to liave taken place as stated by the plairitiif; tliat is 
subsequently to the adoption of Goureeperskaud, and to the death of her 
husband, l/ion<rh ag reeably to his jyennissiou; such subsequent adoption 
Talid, and does it entitle the person so adopted to share in the estate or 
not ?” The answer w'&s as follow's If a childless person adopt a son 
for the sake of his obsequies, the adopted son becomes like a son of the 
l)ody ; he may also, if unable to adopt a son himself, autiiorize his wife to 
do so—and if {>.citli a view to having- more than one son at the same time) he 
authorize his two wives each to adopt a son, it is legal. But in this in- 
stance it is stated, that the hnsland himself adopted a son on uccoxint of his 
first wife. There being- however, no authority for his adoption on account 
of a particular wife, the son adopted liy him renders service to cdl his wives; 
and hence, any previous permission given by the husband is annulled by 
his own subsequent act. During the life time of a sou so adoptetl, the 
wife cannot adopt another. But the son adopted by tlie father should 
make a suitable jirovision for his w idow'.” Upon the authority of this 
opinion the Zillah Judge dismissed the suit oi'Jyinula w'ith costs. 

She appealed to the provincial Court of Dacca. —And by this Court the 
appellant (Jyinula) was desired to establish by evidence, the facts upon 
which slie relied. She accordingly proved that siie had authority from 
her husband to adopt, and that in pursuance of such authority she did 
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.\({opt in due form of law. With respect to the authority given for the 
ftiirpose of adoption, it was proved that the appellant remonstrated widj 
her husband on liis having giveji a son excbisiveltf lo the rival ivifc, and 
that she had /;eq'<r,"d pcnnission la adopt, one inimediulelp vpon her own ac¬ 
count, autl that [ior request was granted ; hut, that the husband expressed 
an eei'yectation that she herself would produce ofispring, and requested 
ihat she might v:cnt the result of a few years. The provincial Court being 
satislied that authority had been given, and that the ceremony of adoption 
had been ])roperly performed, put the following case for their Pundit's 
ojiinion:—“ A Hindoo had two wives, and gave verbal aiitliority to each 
of them to adopt a son ; afterwards he manifested his intention in favor of 
hi- first wife, by adopting a son for her. After the death of the Hindoo, 
las second wife under his authority, adopted a son. By the law current 
m this country, to whom does the estate {movable and immovable) of the 
diseased person descend, and in what shares ?” The answ'er was, that the 
two adopted sons were entitled to inherit the estate in eqimlproportions —■ 
and tlie provincial, ? the decree of the Court. There was 

an ajipeal from this reversal to (he Sudder Dewannee Adaivlut, and the 
judgement of tlie provincial Court of Dacca was affirmed. The 
Dewimnce Adawlut declaring that, “ if a man having two wives give au¬ 
thority to cai’h to adopt a son, and afterwards, in coucurrenee ivith his se¬ 
nior Wife adopt a son, ami after his death, the second w ife in pursuance of 
tlie autliority origiuull\ obiained from liiiu mlopl a son, the adoption by 
the second w ife is not legally ratid; uccai sk, if a person givine-pennis- 
.sion, afterwards himse/J does the penmltid. 'I'ui', I’kkmi" sioN oi v •:n 

'lo ANOTiiKR iineoMics BV liiS ACT v(j!D. Aii du; pi’opeitv Oi'uie deceas¬ 
ed devolves on the son adopted by him." 

The report tlnm goes on -“ lUit it appeared from the evidence of tlie 
i-cspomlem s witnesses in the i-rovincial Court, th-it tin; permission g.ar.- 
originally by llie husband, was conjirmed to the second icife n itr he 
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JkuI made an adoplion in favor of his senior ivife, and that the porni;ssion 
vas paitly conditional, froin his request (founded on the expectation of 
his second wife’s jiroducinji' odsprinj:) that it should noL be acted, upon m- 
wedialclij. The Pondits were therefore required to state whctlier lliesc 
circunrstancGs w'culd alter the nature of the case—to which they replied, 
tie,it under tliese circuinsta,nces, th.e desire of the adoptive (iidoptino-) father 
being ohvioiislp to have manif sons (whicii was a laudable desire) his estate 
real and personal should be shared by each of the adoptia! sons in equal 
jiroportions. On considera/ion of the above opinion, establishing the lega¬ 
lity of two successive adoptions bp two reives lU’der authority trom their hus¬ 
band (which corresponds with thedecision oiShumchundcr and llooderchun- 
dcr V. Narai/ni Duhee and Kamhishur) the decree of the Provincial Court 
in favor of the respondent, appeared just and proper. It w^as accordingly 
idfirmed with costs, against the appellant, who wa-^ dirciited to account to 
the respondent, for halt the profits of the estate which had accrued during 
the period of his sole possession.*' 

This case cannot apjily to that which may arise out of Luckhhiaraiu s 
will, for here specific permission to the wife was proved ; and the decision 
seems in a great degree to have turned on the obviousness of the adopting 
father’s desire to have rna.np sons. 

In the case of Mussumrnaut Soinichna against Rmndulol Pande, LueJehi- 
mrain and Hiireeprpah Munee, Slid. Dew. Adaw. Rep, Ihll, cause 5, the 
j'lmdits among other things, gave their opinions that “ when a woman 
linder authority from lier late husband adopts a son, thenceforward tlie 
ceremonies must be performed by the adopted son in whom the right vests, 
and not by the widow,” also, “ If a Zemindar liave Iwo wives, and by the 
lirst (who is deceased) a son eleven years of age, and no son by the se¬ 
cond ; in such case it is not law'ful for the Zemindar, on the representa¬ 
tion of his second wife, that there tvould nut be cordialilj between her ami 
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the son of the first wife to give authority to his second wife to adopt a son 
in case of disagreement with the first wife’s son. But provisional autJiO’ 
city to adopt in t/te event of the death of such son would be lauful. And 
if a Zemindar, having a son of his body, with the consent of such son, 
OB from a wish to have more sons, for the performance of religious rites, 
give authority to his wife to adopt a son, such authority, according to the 
diaster and usage of the country, is lawful.” 

The Court, it appears, did not acquiesce in the whole of this opinion— 
for the report goes on to state “ whether a Hindoo, having a son of his bo¬ 
dy, can, in any case authorize the adoption of a son, during the life time of 
stick son of his body, appeared to the Court an important question of law, 
not fully investigated or settled; but which, without proof of authority for 
the adoption having been delegated to Sogunda, it was not necessary to de¬ 
termine in the present instance'* 

It is certain if there be a begotten son, that adoption is prohibited. 
There are, to be sure, excepted cases; but they all go to prove that if the 
beeotten son be not insane, or otherwise disqualified for a performance of 
the exequial rites of his ancestors, a son cannot be adopted. 

There is something to be found in the books, which conntenances an 
opinion that a son may be adopted with the consent of him who had been 
horn of his father. Of this it may be said volenti non fit injuria,** but 
such a consent is unlikely to be asked, and more unlikely to be accorded. 
A father, if the son’s concurrence in such a case, be necessary, cannot rea¬ 
sonably expect to obtain it. Where there is mental infirmity, or profli¬ 
gacy amounting to a contempt of his religion in the son, the father may 
adopt of his own authority. Jn such cases there must be an incapacity 
to grant consent, or a will to deny it; but the one would be usejess, and 

X 
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the other unavailing. If however the father should be desirous of adopt- 
ing “from a wish to have more sons,’’ 1 know not tlie authority upon which 
he can eflcct his purpose—I incline to think there must be a typographi¬ 
cal error in the report, that the PuiuJits did not give their opinion in the 
disjunctive, but said that a person “having a son of his body,” may “ witl\ 
the consent of such son” and “ from a wish to have more sons” “give 
authority to his wife to adopt,” S>c.c. 

Reading “ and” instead of “ or,” will be more in conformity with tlie 
opinion as it related to the case which was submitted to the Pundits —and 
1 the more incline to think there is an error of the press from this consi¬ 
deration. We have no jtrovision made by the Hindoo law for a son adopt¬ 
ed after the birtli of a begotten son—^all that is said relates to sons adopt¬ 
ed, if a son of the body should be born after the adoption. There is no au¬ 
thority for giving a sou tidopted after the birth of a begotten son, any sliare 
of the estate—nor any instance, as 1 believe, of such an ado])tion Iniving 
ever taken place. 

But none of the cases I have mentioned, will apply to the question 
which may arise out of Luchinarain Tagore's will—not one of them pro¬ 
fesses to go the length of authorizing a deceased son, wliether begotten or 
adopted, to be replaced by another, unless special directions have been 
given for the purpose. 

1 am possessed of a p ublication, entitled, “ Notes of cases in the Court 
of the Recorder, and in t he Supreme Court of Judicature at Madras." 

Tlie work, in its 1st volume, contains the report of a case upon adop¬ 
tion—tliat of VerapermalPillay v. Naraiu Pillay ^ al. It was decided in 
the Recorder’s Court in the year 1801. 

In this cas e, there are, in ray hunible judgement, some positions incon- 
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si'^tent willi the Hindoo law, as it is prevalent in any part oi India; and 
1 Jiitvo therefore oflered such comments on them, as induce me to think 
the llecorder’s decision ought not to be received as a precedent: not by 
any means arrogating to myself the riglit of determining, but conceiving 
it f)roper to state my objections to doctrines, that militate against those, 
V. iiich an emjuiry of some labour has convinced me ought to be received. 

Sir Thomas Strange, who decided the case as Recorder of Madras, is 
himself the Reporter of it. The report was published about fifteen years 
after the decision. 

The adoption of Verapermal Pillar] was according to the Dattaca form. 
And he was declared to have been duly adopted, although he was not 
related in the naUe line to his adopting father, although he had attained 
t.he age of Itvclvc years, although it was assumed that he had undergone 
the ceremony of tonsure, although his lather (who was dead) had not as¬ 
sented to the gift of him in adojition, and altliough his mother who was 
living neither gave him, nor was a jrarty to tlie gift. Slie was taken, as it 
will appear, to have consented. T he circum>lanccs will be seen more fully 
lliroughout the observations which I i;ropo.se to make on the proceeding. 

Tiie Recorder tells us that “ among* the witnesses were a number of 
Sastrecs, who had been examined to diflerent points Hindoo law', upon 
w'iiich chiefly the suit depended. There were notJ'nver than ten or twelve 
on either side; and their answers uco.n evcuy point vvekk in dircct 
OPPOSITION to each othkii. From .‘ruch oracles (he continues) an Eng¬ 
lish Court was not lilccli/ to derive much satisjaclion. That tueri; was a 
CREAT DEAL OF CORRUPTION A.MONG THEM WAS PLAIN.” 

• P. 79 
2 
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This is indeed extremely probable, and the Recorder adds, “under these 
circumstances, resort was had to other sources of instruction as to the la\v» 
as will appear from the judgement.” 

The judgement constitutes the entire report; and although the facts 
may be collected from it, I should have been better satisfied if the case 
had been distinctly stated by itself. 


Tliis suit originated in the will of Vauyalore. Verapermal, and the two 
following clauses are the parts out of which the (piestions that came be¬ 
fore the Recorder arose, lie says, “The* will in this case therefore, with 
reference to the parts of it that were in (Question, must have been construed 
as a direction in tvriling by the testator to adopt—as such it would have 
been un(piestio7iably good, and the discussion would have turned, as it did, 
upon the construction to be put upon it. The principal point in dispute lay 
tdilhin the compass of two shout paragraphs.” 

Here they follow:—• 

“Thel garden and Choxdtry situated at Tandia^midooh to he given to 
him that is to be adopted, and embrace niy lineage, and he is to have or 
bear his second name Colunda Verapermal Pillay, and when he comes to 
the age of maturity, every tiling is to be made known to him. You are to 
see that he is educated properly.” 

Then, after giving some directions unconnected with the present ques¬ 
tion, the will proceeds, “ You;|; are to give my emerald ring to Jyah Pil^ 
lay. If Jyah Pillay begets a son, beside his present one, you are 
TO KEEP HIM TO MY LINEAGE; and na7uc him Colunda Verapermal Pillay, 
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Vou are to give him a good education and introduce him to the best soci¬ 
ety, GIVING HIM THE JEWELS THAT ARE IN THE HOUSE, THE REMAINING 
GARDEN, and REMAINING VILLAGES.” Speaking of thi.s part of the will 
the Recorder says, “ With**^ a sweeping clause subjoined, that gwes la such 
second son, being eventually ado{)ted, the residue of his property.'" 

'riie executors contended for the right of a son to be begotten by Jyah 
Pillay. The adoption of the complainant, was however established, and 
it was declared that, “lief is accordingly entitled to tlie garden and 
Choultry situated at Pandiavuidoo, as iveU. as to one-eighth part of Strechur- 
ry Cottuh ; aiid there i emaiuing, in conseipience of the failure of the parti¬ 
cular adoption contingently provided for by the will, a considerable residue 
of the teslatoi's property undisposed of, which by the Hindoo law where 

THERE IS NO OTHER SON OE THE DECEASED BELONGS OF RIGHT TO THE 
SON WHO SHALL HAVE BEEN AUOPTEDTO HIM. Refei'it to the master,” &C. 

Two general ipiestions here jiresent themselves—first, whether or not 
tlie complainant was projicrly declared to have been duly adopted as the 
testator’s son. Secondly, (sui)posing him to have l)cen so) whether or not 
l!i(‘ re.sidue of the testator's estate was properly declared to belong to 
liirn. If the adoption was not legal, there is nothing u|ion which the 
romplainant's right to any part of the estate, can possibly stand. If it 
was legal, it then becomes a question whether or not in virtue of it, the 
eomi)lainant could entitle himself to more than “ garden and Choullry 
situated at Tundiavaidoo ?" 

The report sets out with stating, that “ the]; property in dispute in this 
ease was considerable, amounting to between two and three hundred 
thousand Pagodas." This may be estimated at £ 100,000. By the decree 
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the property followed tlie adoption. The other executors of the testator 
and his idows as well as Narain Pillar], were defendants to Verupermal 
Pillays bill of coini>laint. 

The Ilecorder after having noticed an opinion which is said to Iiave 
been given by some Ptinares Pundits, proceeds, “ Therefore,* according 
to this doctrine, the complainant, though he may have been at the time 
iivclvz years of age, ano havk UNDtiKOONK the tonsuke, yet being of 
the same lineage with the person, ichotn he tens to represent, that is being a 
near relation, he seeing not to have been unfit on this accouxt to be 
adopted "—meaning I presume, on account of his advanced age, and of his 
having undergone the ceremony of tonsure. 

Again, speaking of tonsure, the Recorder says, “ thef probability is that 
he” (the complainant) “ had undergone it.” 

He had before given a quotation from the opinion of the Sudder 
wannee Adatvlul Pundits, as delivered in the Tanjore case. Here it is—• 

“ that|; the restriihions as to purification and age are to be observed only 
in instances where adoption takes place of those who are not Saggtras. 
That no Aluni, or divine legislator, has positively said so, but that in a 
number of books of higli authority, the rule is understood to be, that in 
cases of filiation by adoption, provided the adopted be a Sagotra, the adop¬ 
tion is valid, and the right to inheritance will attach, though he have pass¬ 
ed his fifth year and undergone the purification by tonsure.” 


Upon this it may be sufficient to observe, that it is merely declared as 
a rule “ understood to be "—that no Muni has positively said so—that the 
Vooks of high authority are not specified—and that the Pundits delivered 
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Sh' ir opinion in a cause vliich was pending—a cause in whicli the right 
‘o great weallli, and iiigli distinction, was to be deci(icd, and one whicli 
'll as e. j!Ou.sed on each side by men of property and influence. But t!ie 
liecoiiler ))roceeds—“ the* strict intcrprelalion of Sagolra is one wlio lias 
descended in a direct male line from one common male micestor. This cer- 
((unly ivould NOT comprehend the complainant, who appears to have derived 
from, the common ancestor throlgh a female.’’ 

Supposing the opinions of Pundits delivered in a pending cause to be 
authority—supposing such opinions to liave operated jiroperly in the 
Tanjore case, 1 yet cannot conceive liow they were calculated to sustain 
llie claim of Veropcrnad Pillay —for the Becorder having defined the term 
Sagolra, ileclares that it does 7iot comprehend the complainant; and, as it 
ss said that such restrictions need not be attended to, if the parlies are, I 
should think it may be inferred that they must be attended to, if the par¬ 
ties are not, S.tgolras, 

The Becorder does not refer to any book in Avhich it is laid down that 
a cliiid may or can be adopted, after having undergone the ceremony of 
tonsure. The Pundits admit that “ no Muni has positively said so.” No 
writer is quoted on the subject—and when pundits speak of/ifg/t autho¬ 
rity, we well know that they elevate the character in proportion to their 
own purposes. When we are told of what a rule is understood to be, we 
need only have recourse to our experience, and it rvill satisfy us that there 
cs but little credit due to an unsupported assertion even us to the actual 
existence of a rule. 

The opinion of the Benares Pundits Is brought forward by the R'l'cord- 
cr. It states that in* Bengal and the Deccan, children may be adojited, 
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jtlthough they liave undergone the ceremony of lonsure. In a remark upon 
the case of Kcrutnarain v. lihobinesree-, before noticed ; it is laid down, 
that in Bengal, “the .settled doctrine is, that the hoy's age must be 
such, that his initiation, the principal ceremony of v:hich is tonsure, 
may he yet performed in the adopter’s name and family." This is quite 
sufficient to disqualify the Pundits of Benmes, and indeed I believe their 
doctrine will be dc'nied by every Hindoo lavi j or in Bengal, so far as it re¬ 
lates to that province. As their opinion relates to the Deccan, it may be 
enough to compare it with that which was delivered in the Panjore case, 
to satisfy ourselves that it does not stand upon authority. 

The Ilecorder again says, “ But* tvhatever may he the obligatory force 
of this limitation, I am satisfied, as tcell from the general genius of the 
Hindoo laiv, as by particular imthorities, that it respects only the 
THREE SUPERIOR cA.sTs, and that the passage cited from the Dalta (Dat- 
taca) Mimansa to prove that the complainant in this case was exempt from 
it, IS TO BE relied UPON.” 

In a note given by 3Ir, Colehroolce on the Mitaeshara (which is held to 
be of authority at Madras) he says, “ The following version of the pas¬ 
sage conforms with the interpretation given of it by Nanda Pundila in 
the Dattaca 31imunsa, ‘.Sons given and the rest, .sy;n<»gyio/« the 

seed of another, yet being duly initiated by the adopter, under his oivn fa¬ 
mily name, become sons of the adoptive parent. A son having been regu¬ 
larly initiated under the fainily name of his iiufural father, vi^io the ce- 
REMONi OF TONSURE, does uot become the son of another man. When, in¬ 
deed, the ceremony of tonsure, and other rites of iniiintion are performed 
by the adopter under his own family name, then only can sons given and 
the rest be considered as issue: else they are termed slaves'" 
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'This is clear and distinct—cited from the very book relied upon by the 
Recorder liimself—and it perfectly corres])onds which all the information 
which 1 have been able to obtain cither from books, or from men, upon 
the subject. 

The authority of the Dailaca Minuinsa would indeed, carry the Re- 
corticr very far beyond his purpose. Tiie only passage I find in it, which 
can tend to show' that Verapermul Pilltiy was exempt from the rule, is tak¬ 
en from Vacherpati and is as follow s : —“ Soodras are incompetent to affili¬ 
ate a son, from their incapacity to perform the sacrament of llama, and pray¬ 
ers prescribed for adoption.’’'' That ibis is not law', every day’s practice de- 
nionstrates; and if it were, it woidd be fatal to the adoption of Verapermal 
PiU(iy—fo\' he w'as a Soodra, and the passage in question, if it be to ope¬ 
rate at all, must necessarily exclude him from adoption, however young, 
or however uuiniliated, he miglit have been. 

'To prove that the limitation applies to the three superior castes only, the 
authority of a Salsette Pandit is produced by the Recorder, and this Pundit 
it seems states, “ the* j)roi:er age for adojition to be before the time of the 
Vralahaiidham, or taking of the Jandyam or thread, w hich, he says, is from 
five to eight years. It extends, he says, to the three superior castes only.’' 

'This, I confess, dots not make any approach towards satisfying me, that 
a Soodra may be adopted after toksnre. 'The Bliinaiisa, if it did any thing, 
would prove that he could not be adopted at all. And, hccause none of 
the three classes which are to be invested with the thread, can lie adopt¬ 
ed after their investiture ; it surely docs not follow that a Soodra, who 
cannot be invested w'itli the thread, may be iidojitcd afior the ceremony 
of tonsure shall have been performed. 
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It is true that a boy belonging to one of the superior classes cannot be 
adopted after his investiture with the tiiread—but, it is also true that he 
cannot be adopted after toimtre; and that the objection after tonsure is 
as applicable to the Sooclra as it is to any of the others, and to any of the 
others, as it is to him. That no boy can be adopted after tonsure, 1 take 
to be the established, law, extending equally to the four classes—and if it 
cannot now be said that the propriety of adopting after tonsure has never 
been asserted 5 it may yet be aflirmed that up to the time of the Ivccorder’s 
decision, no distinction as to that ceremony, had ever been made with 
respect to castes —that nobody had ever said, a boy belonging to the supe¬ 
rior orders may not, and that one belonging to the Soodrus may, be adopt¬ 
ed after tonsure. But, if with respect to adoption after tonsure the four 
castes stand upon the same footing, whatever that footing may be, 1 a'a 
unable to come to the conclusion at which the Recorder has arrived. I 
cannot infer, because there are three wdiose adoption is prohibntai : ;fer 
Ifaving assumed the thread, that a fourth may be therefore adopted after 
tonsure. This, as it appears to me, is confounding distinctions, and dis¬ 
tinguishing where there is not any ditlerence. 

The Recorder again says, “this* question of age a))pears to have under¬ 
gone a good deal of investigation in the late cause of liajah Nobkissen at 
JBengal, in which the mere act of giving and receiving seems to have been 
considered as alone constituting a valid adoption, without regard to 

LIMITATIONS OR CEREMONIES AS IN ANY DEGREE ESSENTIAL, UNLESS IN 

THE CASE OF Brahmins; referring to a constant distinction in the texts 
and glosses upon matters of ritual oliservance, between those who keep 
consecrated, or holy tires, and tho.^^e who do not keep such fires ; that is 
between Brahmins, and any of the other castes.” 

The Recorder has, I fear, been very much deceived by the person who 
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reported to liim tlie proceedings in the cause to which he alludes. The 
fjimily of Itojuh Nohlcisseii was not one of the caste of Vralimans, but of 
' li;; ViUjesas ; or as (lie w'ord is commonly pronounced, Boice's —it could 
not (liereforc have been in their Bruhminical character that proof of cere- 
mor.ic?; S:c. was ri'rjuircd. And as Gopeemohun Deh (the person adopted) 
w.iS a son of tiic full brolher of Rajnh Nohkissen (the adopter) this case 
cci’tainly does not show' that a Sagotra may be adopted at any age, or 
g ler having liad (he operation of tonsure performed. 

Gopeemohun Deb was a Sagolra and yet it was deemed necessary to 
prove tliat he was under the age of Jit-e years, and that tonsure had not 
boon porformed when ho was taken by Rajah Nobkissen in adoption. 

Ilis counsel (of w liom I w'as one) were of course anxious to acquaint 
tliemselves with the hnv, and to be w’ell informed as to the evidence which 
was necessary, and that which iniglit be dispensed w ith. We were satis¬ 
fied from wliat was said by all tiic Pundits who had been consulted on 
behalf of our client, tjiat proof of his having been under tlie age of^ve 
ye ars, and of bis tonsure having not been performed in the family of his 
natural fitiier, was indispensable. Jt was accordingly proved to the satis¬ 
faction of the Court that he had been given by his father, and received 
liy bis uncle, in adoption when he was about the age oi’four years: and 
that his tonsure, together with the ceremonies of adoption, had been per¬ 
formed ii! the house of his ujide w'ho adopteil him. Tliero was indeed 
eoHatera! evidence, such as his having represented his uncle at certain 
utei'f iDgs in the character of an adopted son—and his having been intro¬ 
duced and acknowledged as sucli by his uncle to several [lersons, and 
among them, some English gentlemen—hut I venture to say (and t am 
justified in saying so from what was declared by each .Fudge upon the 
boAch) that Gopecniohun Deb w'as held bound to prove himself within the 
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prescribed age—to prove that the initiator)’ ceremonies had not been per¬ 
formed in the family of his natural, but in that of his adopting, father—and 
to prove, not only “ a giving and receiving” but that all the rites of adop¬ 
tion had been didy observed. 

I should indeed have thought that the notoriety of this adoption,—the 
universal knowledge that the complainant had acted, and !)cen received, 
as the adopted son of Raja/i Nohicissen ,—^the admissions of the Jlajak 
that Gopeemohun was his adopted son—his having been introduced by the 
Rajah as such, and his having ranked in that character for many years ; 
might have exonerated the complainant from the proof of actual adop¬ 
tion, and of its having been attended with all necessary formalities—but 
even under these circumstances, evidence of the minutiae was supposed 
to be indispensable, and was accordingly adduced. 

I have mentioned the case of Kcrulnarain v. Bhohinesree more at larg® 
in another place. It decides that a person of the age of eight 
may be adopted, provided he has not undergone the ceremony op 
TONSURE in the family of his natural, but has undergone it in theJ'umi/y of 
his adopting, father. The only use 1 intend to make of it here, is to show 
that it does not justify or couuteuance the adoption of Verupcrmal Piilay. 
The Recorder refers to il in a note; but it w'as not decided by iXic Sadder 
Dewannee Adawlut at Calcutta, until five years after his decree in the case 
of Verapermal Piliay hatl been pronounced. It was even then made a 
question whether the limitation of age to five years, admitted of any lati¬ 
tude of construction; and said “if the adoption l)e of a near relation on the 
PATERNAL SIDE” —“ as of the adoption oPd brother’s son, &c.” no difliculty 
would occur. 


Verapermal Piilay was twelve years of age at the time of his adoption^ 
He was not related by the paternal side to his adopting father. He was 
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fak(;n to Iiavo undcrc^one the ceremony of tonsure in his natural father’s 
family. It was for him to establish his own title; and incumbent upon him 
(■.\(a''orcling’ to “ Itajah JS'o/j/iissen's case”j to prove that he had tiot under¬ 
gone tlie ceremony of tonsure in his natural lather s, but had undergone it 
in his adopting- father's family. This was done by Gopecmouuu Deb, 
n.hose adoption was declared upon princijdies, the very oi^posites of those, 
wiiich pre-railed in the case of Verapermal Pillay. if tlie doctrines by 
vldch the Court of Calcutta was guided, had prevailed at the Court of 
Madras, it is evident that the dismissal of VerupevmaVs bill must have 
l)eeu an immediate and necessary consequence. 

It seems to be admitted by the Recorder, and it must be admitted by 
e\ ery body, that a son could not have been adopted to Vavyalore Veraper- 
viul without his authority given for the {)urposc. The estate was clearly 
disj)o.sed of to the son of Jyah Pilloy, if he should beget one in addition 
to the son he then liad ;— JyuU Pillay was still alive, and he might hav’e 
begotten a son. The adojjtiou of another w as ui)held. The estate ac¬ 
companied this adoption, and the son oWfyak Pillay was for ever exclud¬ 
ed from succeeding to the property whicli hud been bequeathed him by 
the testator. 


To justify the decision in VerapermaVs case, I apprehend it w ill be ne¬ 
cessary to assume that a Hindoo, dying ciiildless, is bound Ly law'to make 
})rovision for the adoption—not only for die ailopuou—but, for Xl.<i imme- 
diale adojstion, of a son. 

The Recorder says, “ In* fact he (the testator) survived ihr making of 
bis will for some years."'’ It seems that Jyuh Pillny's w ile w <s pregnant 
when the will was made—and that she brought forth a son “ waul' dud in 
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ft feiv days.''’ The testator must tlierefore have continued to live tor some 
years qj'ier the death of this child —and 5 ’^et he made no alteratic n in his 
nor any other provision for a representative. Now wliat i- iJk; ra¬ 
tional inference from this? It must, as I conceive, he that Vnuyafore 
Vcrapermal did not make his ivill solely, heoaiise lie hoped to he repre¬ 
sented by the child with whom Jyah PiUay's wife tens then y ry uutl —lint 
that after the death of this child he would have altered his ' :il, a id made 
another provision, if his wish to be represented by a boy v jo mij;!it pos¬ 
sibly be born to Jyah Pdlay thci'eafter, had not continued lO [irevail} 

The Recorder supposes Vauynlore Veraperm il “ to* address himself to 
this effect "—“ Having no son of my own, and anxious for the perform¬ 
ance of my Sradd'ha, I wish to be represented by adoption, and wotdd 
willingly, prefer for that purpose, a son of Jyah Pdlay; his wife is at 
this moment pregnant ; they are also young people. If then, he hegels 
another sou (words equally descriptive of the one of wliich she was tlien 
pregnant as of any future one she might have conceived) let him be kept to 
iny lineage.’* 

I do not think it probable that the testator could have addressed himself 
in any such manner. Yet if he had done so, as we are told in the [laren- 
thesis that his words were descriptive of a child to be afterwards couceiv-. 
ed by Jyah PiUay's wife, the case would not have been altered by his 
soliloquy—but we must recollect that the wish was to be represented by a 
son of Jyah Pillay; and not by a son of Jyah Pillay, begotten on a parti-, 
vular wife. 

The testator himself, had, as w'e learn from the report, two wives at 
least. Jyah Pillay is stated to have been young when the will was cxe- 
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riiU'd. He might have taken other wives, if he had pleased to do so—and 
1 do not see any reason to believe that Vauyalore Vcrapermal founded his 
liope-^ of a representative, upon the issue of that particular woman, who 
was then the only wife oi Jyah Ptllay. 

'riu! Recorder seems to think that the adoption of a son (individmm 
^ was Xhe primary object—and that the adoption of 

>ou was a secondary consideration. 

An ascertainment of the testator’s intention in that respect, might indeed 
lu! conclusive as to the e.oniplainant’s right to the Tundiavaidoo estate— 
hut. I cannot see it in the light in w hich it appears to the liecorder. The 
testator lirst says, “ I'lic garden, &c. is to be given to him that is to be 
;u!o{)tcd and to embrace my lineage”—but w ho is to be adopted and to 
ejjibracc his lineage? Any body? No. The son of Jyu/i Pillay, if he 
slM)uld have one. “ It' Jyah Pillay begets a so7i, besides his present son, 
\ou are to keep /liin to my lineage.” To me, it ai)pears manifest, that the 
testator desired to be represented by a aon of Jyah Pillay; and that he 
ii’iglil take aucther wife, and/u's c/ttvi tb/ic for the purpose of furnisiung a 
It presenlative. 


If I am right in supposing that Vanyalo?-c Vcrapermal desired to have a 
son of Jyah Pillay adopted, 1 then say that no other person could pro- 
j t rly lunc been substituted. He was not obliged to authorize adoption 
; t all—aiul if ho did authorize it, the authority ought to have been speci- 
lically pursued. Are we to say, because it is of importance to a Hindoo 
lo be rcpresent('d, tliat we must therefore, presume him to have sanctioned 
adoption? If this be the doctrine, we ought to enforce an adojilion in 
evtry case where a Hindoo shall die vvilbout lea\ing a son of his body 
surviving. Rut if we admit (and it cannot be denied) that a Hindoo may 
nr may not at his own mere pleasure, give directions for the adoption of a 
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son, and that wilhout Ins (Ui cctions no adoption can poanihli/ be made, how 
Mi-e we to be justified in falling- short of, or in going beyond, Iiis instruc¬ 
tions ? 

It is evident tliat the testator was not in hasieio be represented, for he 
desired the adoption of a l)oy w ho was yet to be born. llis net being in 
haste, and his inclination towards a cliild o( Jpah PilUnj aia* indeed belli 
inferible from the fact of his not iiaving himself, in his lile tiiije, adojited a 
son. He lived some years after having made his w ill—after Jy'ili Pillrrys 
wife had been delivered of a son—after the death of that son —and y(;t he 
never adopted one, nor altered his will. Is it then possible to believe 
that the adoption o( any son, and not the son oiJyuli Pulay, was his pri¬ 
mary object ? 

As he had ordered the son of Jyah Piilay, if ho should be get one, to be 
adopted; the adoption of another, while there was a [lossibilily oiJyak 
Pillnys begetting one, was surely premature at least, if not inconsistent 
with the w ill; and must have been so, unless the testator had made provi¬ 
sion for the adoption of another in case Jyah Pilltty should not beget one 
within a certain time, and unless that time had actually expired. 

Let the son of Jyah Pillay be born when he may, he will now find him¬ 
self bereft of the estate. '"J’his seems the more extraordinary, because af¬ 
ter stating that clause in the testator’s will whicli is supposed to express 
his wish generally, for an adoption of any son, the Recorder proceeds; 

IP is remarhable that the residue oj'his properly is not here so much as 
MENTIONED.” IN'ow' it is e'crtain that the residue of Ids propony is men¬ 
tioned, and given (as the Recorder expresses it) “ ivi/h a sicceping clause^ 
to the son of Jyah Pillay, if he should beget one—and yet this residue; 
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has been decreed to a person who w^as selected for adoption by others, 
although it was “not so much as mentioned” with relation to him; and 
taken from the person to whom tJie testator had expressly directed it to 
be given. 


It is sufficient for my argument, that Jyah PiUay might have had, or 
that he may yet have, a son—whether or not, in point of fact he had, or 
has, one, I am ignorant. The will was made in 1793, we have authority 
for saying that he (Jyah Pillay) was then* a young man. He appears to 
have been alive when the decree was pronounced in 1801, and eight years 
o»iy had been added to his age, from the time of his having been young. 

The Recorder again says, “ without^ adverting to the adoption that has 
actually taken place, suppose Jyah Pillay to have died in the life time of 
the widows, nol having had another sou —adoption of another son of his, 
becoming by this means impossible, they might, as I shall presently have 
occasion to show, proceed to the adoption of any other yiV and proper boy, 
uotwilhstanding the lapse of a year from the death of their husband,” 

Supposing the right of adoption to have been given to these widow's 
after possibility of issue extinct, there is no doubt but that it might have 
been executed when the contingency happened—but the case put, admits 
ex hypothesi, that adoption of another coukl not take place, until death 
had put an end to Jyah Pillay s power of procreation. 

If the statement implies that any boy, a son oi Jyah Pillafs excepted, 
could in any event, be adopted, it is so far begging the question. If it be 
meant to assert in the abstract, that widow's may adopt “ after the hipse 
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of a year,” the assertion wili not ailmit of controversy —but as the time is 
in truth unlimited, where was the necessity for adopting another, while it 
was possible for Jyah PuJay to fiivnish a subject? U Jyah Pillay had di¬ 
ed “not having iiad another son”—wliat then? Why the party aggrieved 
would not have emanated from him, and the heir-at-law might have com¬ 
plained of an injury. 

The Recorder proceeds, “ But* grant (what is just as probable consi¬ 
dering the duration of the lives of females in this part of the world) grant, 
that tlie widows died first, Jyak Pillay not haviug had another son; his 
having one afterwards would be of no avail for the purposes of this will. 
For 1 can find no authority for supposing, that any hut a tvidow caw adopt 
after the death of her husband ; and as to the idea of the executors them¬ 
selves adopting, as was contended for by virtue of the will, it is too prepos¬ 
terous to be entertained for a moment, upon any principle of Hindoo law.” 

This reasoning is either inapplicable, or unnecessary. Inapplicable if 
the adoption was illegal—unnecessary if the adoption was legal—and if 
the legality be not previously established, we are to conclude that what, 
in the Judge’s mind, is expedient, may create or control the law. Did 
the testator make any provision for the event, or did he not ? If he did, 
let it be shown and acted on. If he did not, the Court had no right to 
supply such a defect. 

1 now suppose the widows to have died before a son had been born to 
Jyah Pillay ; and that no adoption could have been effected after their 
death. If it be admitted that the testator need not have made any pro- 
visibn at all for adoption, where is the right to extend those provisions 
which he actually did make ? If this can be done, then, in case of intes- 
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tacy, the Kecorder’s Court might have made a will for him. Has it uot 
done so ? It has done more. It has made a will for him, although he had 
made one for himself. 

If we admit that the first part of this will has been rightly construed, 
and that it really conveys authority to ado!)t any other than the son of 
Jyah Pillay, how is the decision to he accounted for alter ail ? “ The resi¬ 
due is ngt so much as mentioned" in the first part of tlie will. 

The testator says, “ The garden and choultry at Tandeavudoo is to be 
given to him that is to he adopted, and to embrace my lineage.” Let us 
o lmit that this authorizes an immediate adoption without any reference 
; ; the family oi Jyah Pillay. What follows ? Why that the testator had 
snade what be considered a suitable provision for the son so to be adopt¬ 
ed, but how cun it, by any possibility of construction, entitle him to the 
residue of the testator'tj estate? 

If it was competent to Vauyalore Verapermal to make a will, was he 
not privileged to dispose of his property by it ? i\iigl)t lie not have said, 

I make a certain provision for the boy wlro is to he immedifdely adopted 
as my son, and the residue I give to such son as Jyah Pdlay sliall beget ? 
It may be said that the son Jyah Pillay was not to take unless he had 
been adopted. It is true, and it constitutes the wrong—for by having' been 
cut off from the adoption, he has been cut off from the estate. 


The will taken any way, must have intended the residue to go to Jyah 
Pillay's son, and could not have intended that it should go to any one 
else.—even if we admit that it authorized any other adoption. 

Had the testator said, “ Let a boy, any boy, be adopited, and let him 
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have the garden and choultry of Tandeavaidoo,'” he would have expressed 
himself much more favorably than he has done in support of the Record¬ 
er’s decree ; and yet I believe it will not be said that a boy adopted under 
these words could claim more than the Tandeavaidoo estate. 

This is not like the case of a son who had been unconditionally adopt¬ 
ed by a man in his life time— a son so adopted would have been heir to 
his adopting father—but the adopter might have made a special agree¬ 
ment, settling a certain proportion of his property on the boy to be adopt¬ 
ed, and retaining a right to dispose of the remainder according to his 
own pleasure. 

I speak here of property which a man holds absolutely, and as his own—^ 
and if wills be admitted at all, ought not the will in question to have been 
construed as if the testator in his life time had adopted the complainant, 
h'aving stipulated to settle upon him the Tandeavaidoo property ? 

By the will all was in^eri, and the complainant might have refused to 
be addpted, or his relations to give him in adoption, if they were not con¬ 
tented with the terms. If the power of making a rvill be denied to the 
Hindoo, there was then no pretence for allowing of the adoption in ques¬ 
tion. 

This I mention because the right of a Hindoo to make his will, is spo¬ 
ken of in the report as doubtful.* The Recorder however admits, that a 
Hindoo has the power of directing an adoption—of directing it in writing 
-—and to take effect after his death—that is, of authorizing it by will. If 
the right of making a will be doubtful, because it may be “ in derogation 
of the rights'^ of inheritance,'' I cannot imagine why a will should be 
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permitted for the purpose of adoption—or how in this case particularly, 
the will was sufl'ered to operate, seeing that tjhe “ rights of inheriUmc^* 
were defeated and destroyed by it. 

Upon this part of the case it appears to me that the will, if admitted at 
all, ought to have operated throughout—and if it was thought to authorize 
an adoption of the complainant, that he ought not to have been declared 
entitled to any property except that which is mentioned by tlie testator in 
the first clause of his will. 

Upon the subject of giving an only son in adoption, I need not add much 
to w hat 1 have said immediately after the 8th rule which I ventured to 
lay down. The Recorder indeed seems to expect that the law as to such 
a gift* wall not agaii^ be questioned. 

He says, “Thef complainant was indeed an only son, but he was the 
only son by a younger w'ife, having an elder brother by a former marriage 
living at the time of his adoption.” Again, “ HeJ was not his only, or eld¬ 
est, son, hut a younger son." It thus appears that no such point was raised 
before the Recorder—and it may be enough to say that his opinion had 
been better suspended, until the question had been fully discussed. 

I’hat a son may, after a man’s death, be adopted to him in virtue of a pow¬ 
er given in his life time, cannot be denied or doubted—but I have, I believe 
already set forth enough to prove that the complainant was not eligible 
to adoption^—that he was disqualified on account of his age, and on ac¬ 
count of his having undergone the initiatory ceremonies in his own natu¬ 
ral family—and also admitting the exceptions which exist, or which are 
said to exist, that he, from his relationship to the adopter, did not fall 
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within any of them—that he was to be judged of according to the general 
rule, and that by it, he was incapacitated for adoption. 

Another, and perhaps a stronger, objection is now to be urged against 
this decree. The Recorder decided that a boy might he given in adop¬ 
tion, ivithout the consent of his father expressed or implied. Nay, he 
established the adoption, after having admitted that there was not any 
ground upon which a presumption of the father's consent could possibly 
stand, after having declared that there was enough to exclude the pre¬ 
sumption of any such consent. 

He says, “ it* was argued indeed for the complainant” (i. e. the adopt¬ 
ed son) “ that the consent of the father ought to be presumed. But there 
appears no ground for this, as he had been dead several years 
before there is any reason to believe that suck an adoption was thought of.” 

From this it would appear that the complainant's Counsel were of opi¬ 
nion that the father’s consent was necessary ; for looking to the facts, their 
efforts to have it presumed were most desperate. 

The Recorder says further “ consideriogf that the son given by theivi- 
doiv WITHOUT the consent of her husband was not Ids only, or eldest, but 
a younger son,” and goes on to state that the law “ appears to he involved 
in some doubt.” 

Here, I have in the first instance to observe that this statement is con¬ 
trary to the fact; and that upon the fact, 1 intend to found another objec¬ 
tion to the Recorder’s decree. The boy was not “given by the widow.” 
The Recorder himself had before stated, that “ in], the present case, the 
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(m'tnal gift, as appears by the evidence, was by the elder brother.” 
This is iiKjst important—and it will be seen that the right of an elder bro- 
:,het to make a gift of his younger brother in adoption is actually asserted. 

1 hope I shall show that such a doctrine is unfounded—and 1 am sure 
every one will concur with me in thinking, that none of a more cruel, or 
of a more pernicious tendency, can be possibly reduced into practice. 

If we admit that a widow’s right to give away her husband’s son is no 
more than a matter of doubt, we may nevertheless ask if a doubtful law can 
operate to the disherison of an heir? The llecorder says, “But* the inva¬ 
lidity of their” (the adopting widow’s) “ act has been argued from objections 
which would at most, if established, have the effect of turning them round 
to proceed to another adoption; or if that ivere not now practicable, of 

VESTING THE PROPERTY UNDISPOSED OF BY THE WILL IN THEMSELVES 

as the wddows of the testator, and as such by tlie Hindoo law^ his legal 
HEIRS in default of sons.” lie had before said, “ the| claim of the widows 
is subject at once to the title of the complainant, and to that set up by the 
defendants for an unborn son of Jyah Pdlay. Should both these fail, the 

widoivs contend, that as widows, they are entitled to the undisposed residue 
notwithstanding their particular legacies. And that this is so, appears 
to me (generally speaking) alike certain upon the principles of both codes 
- the Hindoo as well as our own.” 

Thus if we leave the son of Jyah PiUay out of the question we have 
the “ legal heirs’'’ disinherited by a law which “ appears to be involved in 
some doubt.” 

But is it involved in any doubt ? That opinions of Pundits may be ob¬ 
tained,—that texts or commentaries may be found, in maintenance of 
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any proposition, is unquestionable. In this very case there were ten or 
twelve Sastrees examined (upon oath as 1 presume) on each side, their 
answers were in direct opposition to each other, and it w-as plain that there 
was a great deal of corruption among them. So says the Recorder. 

I am not aware of any thing in the Hindoo law less contestable than 
this, that a woman cannot give her son in adoption without the permission 
of her husband. , Vasishta says, “ Let not a woman or accept a son 
without the consent of her lord.” Upon this Sri Natha observes, 

“ The donation or acceptance of a son by a wife without the consent of her 
husband,” is what 1 “ is invalid.” So that here even the common sub¬ 
terfuge of factum valet" is taken away. 

There are authors who go almost the length of denying the mother’s re¬ 
lationship to her son. Baudhyana says, “ From the predommence of the 
virile seed sons are regarded even as not produced of the womb." 

In the Bharata we find, “The mother is the fosterer: the son is of the 
father—he is that that very person by whom produced.” 

And in the Vedas (speaking of the father) it is said “ Himself is truly 
born a son” 

All this, w'hatever else it may be worth, certainly goes very far towards 
a denial of the mother’s right to give away her son without the father’s 
consent. And Menu frequently expresses himself to the same effect. 

Generally speaking, Jagannathas authority is received by the Recorder 
with sufficient deference—but, upon this particular question, our Jurist 
seems to be introduced without respect, and dismissed without cere¬ 
mony. 
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He is tliufe quoted by the Recorder, who adds a comment of his own; 
intiinatins; an opinion, somewb.at equivocal, so far as it may relate to the 
iiilegrity of ids autiior. 

This is the quotation—“Should* the msixhedecen,iied, the child mtist not 
(iC o'iien by tks wov.ian, without the assent of her husband declared hejore 
his death, as ordained uy a special text.” Here follows the Record¬ 
er’s comment: “ He,”t Jagannatka, “ omits hoivever to give us this special 
text, or to say where it is to he found, and it certainly will be looked 
i‘OR IN VAIN throughout the whole of his (Jagannalha s) worJc, as w^ell as 
j.N EVERY OTHER printed hook of Hindoo law to which we have access. 

The Recorder himself had before given a quotation from Jagannatka 
in these -words ; “ Accordingly]; a rvidow, though she may perform acts of 
religion ivithout consent previously declared by her deceased lord, can¬ 
not without suck consent adopt a son given; for the text of Vasishta 
EXPRESSES, ‘ LET NOT A WOMAN GIVE Or accept Cl SOU ivitliout the asseiit of 
her lord,' hut if her husband asseuied she may adopt a son given.” 

Here then is the Recorder’s own aulhority that Jagannatka had actually 
idted a special text upon the subject—but this is not all; for in his icork, 
add in every other printed hook upon the subject there are many such lexis 
lo be found. 


In Jagannatka's work I find the following texts I quote from the folio 
edition. 


ihige 320 from Yajnyatvalcya :—‘^Tliat son, whom his father, or his mo- 
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tlier, with her hushand’s assent, gives to another, shall be considered as dt 
son.” 

Page 321 from the Precasa :—'‘Let not a ivoman give a son ivitJwut the 
assent of her lord,'’ 

Page 337 from Menu He, wdiom his father, of mother, teith her hus^ 
hand's assent, gives to another as his son, provided that the donee have no 
issue, if the boy be of the same class, and affectionately disposed, is con¬ 
sidered as a son given, the gift being confirmed by pouring’ water.” 

Page 339 from Culluckhahatha :—“The father and mother should make 
the gift with mutual consent.” 

Page 339 from Fac/iesj)ati;—“ Adoption is oh if the gift be made 
hy both parents 

Page 340 in a note:—“ According to Vachespati Misra, the text should 
be thus interpreted, nor let a ivoman give a son unless ivith the assent of hm 
lord, nor accept one under any circumstances” 

Page 350 from the Aditya Parana: —“ The filiation of any but a son le¬ 
gally begotten, or given in adoption hy his parents, is a part of the ancient 
law abrogated in the Cali age.” 

All these texts, as well as the text quoted by the Recorder, are to be 
found in that part of Jagunnatha’s work which treats of adoption. 

There are indeed special cases to which I shall advert, and in which 
it is said, that a woman may give away her son without the consent of her 
husband—but the case before the Recorder w'as not one of them, and he 
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has given a very suClcient reason to convince as that it ought generally 
(o be otherwise. 

jile says, “ li* cerlainly seems liV.rcasoDahlc, that the rvidow should havt 
tl m her poivtr without the prci'ious consent of her husband to do an act by 
vhich his ceremonies may be a.Tocte.l. Por the elder sons may die; in 
\\/ii( li event, the son to be given in adeolion l)Ccomes an important mem¬ 
ber of the father’s family. j\ei- can it be denied tliat tliero appears great 
weight of authority in thf. nt ;...st and comaifntaky against the va¬ 
lidity OF seen AN ATTEMPT,” 

Tlie Recorder, wiih reference to the care before him, says, “Tlie j'sc¬ 
reed/ rule is, that the consent o'ihoik parents to the giving well as to 
the receiving in adoption, is requisite. 

I shall observe, by tlie way, tliat if this be so, we might have expectqd 
(to hear iiow the case before liiio formed an e.vceplioii. 

lie goes on—“ Ix is so laid gown uy Vasishla whose opinion is 
^iUPPOUTEi) iiY MANY OTHEit TEXT.s in .Mr. Colchioolic's book — and JA- 
(JANIVA rilA, IN reviewing theai M.\^obserces t,ial‘inrerpiiring ajoint 
relinquishment on the part of both parents, the texts of sages arc liable to 
no reproach,' thuiigli the reason of the obse. valit n applies rallicr to the ne¬ 
ves it y of the ii.o'hd's consent co-operating mtk the father's, in order to 
ralidale the gift. The reason (he add^) is ‘that it is not admiited th'ut 
one .shall be father to a sou given, and the wife of another, liis mollier.’” 

This reason of Jagannatka, as it applies to the theory of .uloption, if 
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intelligible and satisfactory-^but the Recotder’s rettson I cannot sio Well 
eompreliend. It must be recollected that he was establishing the adop 
lion of a boy, who had been given without the consent of his father —and 
lie tells ns that the ’■'■reason of the observation he speaks of, applies to the 
necessity of the mothers consent co-opeeating w'th the father's in order 
to validate the gift.” This cannot possibly have any meaning, if it does not 
admit that the father’s consent is necessary to the gift; of his son in adoption 
.—and yet in the case then before the Recorder, he vctlidated the gift, admit¬ 
ting that the father’s consent neither had been, nor could have been, obtained. 

I am unable to conceive, as the father had never consented, how the 
mother’s consent could have co-operated with his; or how one can co-ope¬ 
rate with another if there be but one party to the transaction. If the ne-' 
cessity of the father’s assent be assumed, it will make sense of the Re-» 
corder’s remark, and it must necessarily follow, that the adoption of Fe- 
rapermal Pillay was illegal and void. 

We have been further told that no such special text as that alluded to 
by Jagannatha, is to be found in any printed book of Hindoo law to which 
WE HAVE ACCgss. The Recorder himself quotes the Hattaca* (which bd 
calls the Datta) Blimansa. 

From the Dattaca Mimansa I take the following quotations: 

“Accordingly Vasishta ordains, ‘ let not a woman either give or receive 
a son in adoption: unless with the assent of her husband.’” 

“ From this the incorapetency of the widow is deduced, since the assent 
of HER husband is impossible.” 
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“ if it jrf contended tlsen, that she iBay adopt a son ^vilk tie assent of 
her kius ' mer & even; it is tvrong: fc.r the term ‘Husband’ woi'.ld become in- 
defuiite, and the p:u';)Ose wo-dd not be attained. lYow the ])arpose of 
the hiisliand’s .sanction is, tAat the JiUation as son of the Imshaud may be 
conijfletc, even by means of an adoption made by the wife.” 

“ Since the masculine gender is here used, the gift of a son hj & looman 
ts prohihiled ,— accordingly Vasishta says, ‘ let not a woman either give or 
accept a son’ and her independency is not ordained.'” 

“ With the husband's assent, a woman also is competent ;—accordingly 
Vusishta adds, ‘ unless w ith tlie assent of her hu.sband.’ ” 

“ Whom his mother or his father gives.” Yajnyawalcya. “ flis motlier 
or fatlier give.s.” Menu. “ As for wdiat is contained in these passages as in~ 
timating' the equality of father and mother, that is merely with refer¬ 
ence TO THE ASSENT OF THE HUSBAND.” 

“ It must not be argiied that thus, the gift of her son by a ividow, though 
during the season of calamity could not take j)Iace on acemunt of the impos¬ 
sibility of the assent of her husband; analogous to her incapacity to adopt, 
i’\)r by referring to the instance recorded oi Galava, such g ft may he infer¬ 
red , as legal—-'n&d. the singular number, indicating the independence of ano¬ 
ther is used ” 

Idiis we must oh,serve is an excepted case, and w'e are told that the sin- 
gRlar number is used to indicate independence in the particular instance, 

'■‘The husband singiy evert, and independent of his wife, is competent 

o give a son.” 

1 Imve now showni that there zxesjjecial ferfo in abundance to prove that 
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a woiiran cannot give the son of her InisliancI in aclo’tion vvithc;,f his as* 
sent—anil that such texts are to ho (omul in tlie \i ork oi Ja:^\:L}ir<tha, and 
in a hook which was quoted hy tlio Utcordcr himsoli’. I ui'hcr i do not 
think it necessary to go. 

It is said in the Dattaca Mimansn, that in the season of calamihj, mcidotO 
may give away her sou—hut this is nut upon the looting of urgent neces- 
sily; and coupled, (heluishand being dead, witli the impossibill'j of ob¬ 
taining his assent. And in the Datlica Chindrica we find, “But by a 
tcovfi OL the gift may he made, icilli her Lushand's sanction, if he be alive ; 
or even witlioiU it, if he he dead, hare emigrated, or entered a relioious or¬ 
der. Accordingly Vasishta, ‘let not a woman either give or/eceit'e a 
son, unless w ith the assent of her liushaad.”' 

It is here obvious, that the law as laid down by Dceanda Bhatta, is 
cUrectly contradicted hy the authority wdiich he additces in its support. 
From a general and riercinptory proliihition such as tiiis, we cannot pos* 
sihly infer the right in a woman to make the gift, even if her husband he 
dead, unless his assent had been obtained in his life time. 

The same autlior again says, “ Nowg if there be no prohibition even, 
there is assent; on aceonnt of the maxim ‘the intention of another ?u>( 
prohibited, is sanctioned.'" 

As to this maxim, it is enough to say, that intention to do a thing, im¬ 
plies an assent to its being done—and, if an intention lie maniiested, nO 
proliihition being subsequently expressed, the act may well be said tp 
have been sanctioned. 

In the first case tlierefpre, the authority relied upon hy Dcranda Bhat ’a 
iS against his doctrine. And in the next, his maxim does not disiu nse 
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the assent, >‘¥111011 is said by others and admitted even by himself, to 

be necessary. 


The Recorder seems to have assumed, that a woman may give a son, 
although slie cannot receive one in adoption, without her husband’s autho¬ 
rity. There is not any foundation that I have been able to discover for 
such a distinction— giving and receiving are generally spoken of together; 
and whenever they are so mentioned, they are put upon the same footing. 

The Recorder* says, “ Hence* it may he inferred, ivhat appears confirmed 
hy opinions of living Hindoo lawyers, and by every case of the kind 

WE ARE ACQUAINTED WITH, THAT THE CONSENT OF THE HUSBAND IS 
INDISPENSABLE TO ADOPTION INTO HIS FAMILY.” 

He had before said, “ tof constitute adoption the consent of the natural, 
parent, is as requisite as the acceptance of the adopting one.” 

Now tliis is cpiite enough to convince us, that the consent of a husband 
is indispensable to thegry^of a son out of his family, unless it can be shown 
that a Avomaii has the right of giving, although she has not the right of 
receiving, a son in adoj.tion —and the Recorder lias informed us that the 
consent of the natural parent, is as requisite in the one case as in the other. 

1 may now, I think, safely say, that for the purpose of overthrowing this 
doctrine, nolhing more than the arguments which have been adduced in 
its support, can be necessary. 

A commentator on the Mitaeshara (Balam Bkatta) has indeed said 
ibat “ a woman’s right of adopting, as well as of giving a son, is com- 
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mon to the and the wife, This.is too nonsensical for refntatiotf. 

By putting the wife upon a footing with the widow, he must mean (if he 
means any thing) that a wife has the right in the life time of her Imshand of 
giving a son out of his family, or of taking one into it, without his consent. 
He places the rcife and the tcidotv —the giving and the receiving, upon one 
footing. They must all therefore stand or fall together. Now by every' 
hook, by every decision, by every living authority, by the Record^ of 
Madras, we are taught that a woman cannot adopt a son, without the per^ 
mission of her husband-^that his permission is a sine qua non —and, with^ 
out his permission, that an adoption cannot be valid. 

I have spoken to, and had the opinions of, several Pundits upon this 
subject. There is not one who did not (upon general principles) treat the 
claim of a woman to give away her son in adoption without the assent of 
her husband, as an unheard of and monstrous proposition. 

The Recorder says, “ The* Pundit of Pomhay thinks that if either of 
the parents be dead, the consent of the other is sufficient.’*^ 

This Pundit appears to have thought in a case which was depending 
before the Court of Bombay —his opinion is therefore to be suspected—■ 
and the Madras Recorder’s experience was sufficient to assure him that a 
dozen or a score! of such Doctors might be procured, willing to vouch for 
the orthodoxy of any doctrine—divided for the purpose of confronting 
each other, or united by bribery in a league against the truth. 

He ought surely to have cast such an opinion aside—(and I now suppose 
what the Bombay Pundit said to have amounted to an opinion)—for in ano¬ 
ther place the Recorder declares, “ considering! the influence of money over 
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those v.lio were likely to be applied to :>s interprelcrs of the Hindoo law 
on the spot, 1 llioiiglit it my duty, very early in this ranse, to he hniin^ 
rnt!self out for information, concerniiiji the points that imve he('u agitated 
in it, as well from the iiighest, as from the least suspicious, sources ; by re¬ 
sorting to tiie recorils of Government, in cases of a like luiiure, and to the 
I'o M ned at a distance, having no connection icilh the parlies, ov knowledge 
oj the existence of such a case.” 

it must be admitted that this was a very jirovident precaution—but the 
principle ought, 1 should think, to have excluded the Pundit of Bombay 
os authority. 

I have already said all that seems to me necessary on this subject. The 
iude by which an individual i.^ay act in a particular case, certainly does 
not constitute law—but in the cause between Gowrbullub v. Jugcrnolper- 
iaud. 3Iitler sf al. it appeared in evidence tliat Rajah Rajebullub had se- 
jeided a boy to be adopted as his son. That the father of this boy had 
consented to his adoption by tiie Rajah, and died bidore a gift of the 
i liild had been actually made. The father s death, as the Rajah was ad- 
ised (and he was likely to have the best advice) put an end to the pro- 
reding. The child, as it was thought, could not be adopted by the Ra~ 
/ ih, because its father did not live to vnakc the gift of his son. 

Whether or not the mother of this boy survived her husband did not 
ippcar—and wc do not know therefore, that the consent of a father thus 
.even, might not have been sufficient authority for the widow to act upon 
ii'lcr his death. 

It mi«ht indeed, have been held after all, that a fatlmr s desire while he 

smself lived, to ^ive away his sou, did not amount to an a^^sent upon his 
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part, that liis vt-idovv' sliorJd, after his death, so dispose of the child. it 
did however appear, that tiie boy so selected for ado|dion had elder hro--' 
thers. The Majah's wish to adopt him is unquestionable,—and it was cor- 
(aiiily much desired by the family that this child should be adopted as 
the Rajah's son;—yet it does not seem to have occurred to any body, that 
bis cider brother hmd a right to dispose of him in adoption. 

Ill the case decided hv the Recorder of Madras, 1 have hitherto sob-* 
posed that the widow (iiis mother) had given the complainant to be adc]-t» 
ed; and objected to her having done so, because she had uotliad her has- 
band’s assent for the purpose. 1 now object to the estabiishmeul of this 
adoption, because the hoy’s raolher wot him caeay, either with, or 
without the assent of her husband. 

As to tlie necessity which exists for the parent being an acting party 
•when a son is given in adoption, I refer to the Recorder's authority. He 
says, “ The* only indispensahU parties to adoption appear to be the 
rents on either side, or tiie survivor or their representatives — a tit and proper 
boy, and perhaps a jiriest”^—again, “ The nperaitfoe part of the ceremony 
seems to be s;ivin<>' and receiving'.''’ 

What is meant by “ their representatives," I do not know. A mother 
may be said to be the father’s representative—^but I am certain tliere is 
not any thing written from which it can he inferred, that the gift by a/«- 
ihc7- livmself if he be alive, can be dispensed with—or that the gift by a 
miother herself can be dispensed with, if she be autliorized by her husband 
to give. 


As to the fact, the Recorder says, “ Int the present case, the fonnal 
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'"t/L (IS am'ieiU’S 6:; the evidence, whs by the eldes brother. 

' ' ' jj. 

Icluit dead, and the mother, not attendikc, in her absence 
la-ytLer aticnded tlie a.ssembiy, and signed ihe deed of adoptiau. 


The father 
the elder 
ivhicit runs 


tn, lix name of the fersnily. Upon these facts, 1 ihisik the Court is bound 
' ao PRESUME tiie consent of the mother. She was livui*^ at the time, and on 
spo r. Jt a]jpcars from the pleadings and evidence in the cause, that 
sAvrpiion teas a thing that had been muck m agitaliou asmng the parlies, 
Nud \va,s a measure whicli the Defendants thought themselves interested 
to pre\'eut. Had the consent (f the m,oilier heat wanting, it could have ap¬ 

peared to the assembly, as the want of tin; consent of the Defendants ap¬ 
peared, and the Defendants wcnld have been able to have skorvii it in evi- 


dsmee . The Coukt the.uefori^. takes the mothiie to .ibav.!-, cok- 
,;'i.;;NT.Gufe 

We are tangdit by daily experience that men come to different, and even 
np|)Osite, conclusions from the same facts. There is notliing tlierefore; 
novel in the extravagance of detinctioiis—but from this statement 1 do not 
see how reason can infer the mother’s consent. 

It appears Ihom the pleadings and evidence that adoption was a thing 
:luil iiad been much in agitation among the parties.” It may have been 


•iu, but iiow does this demonstrate the mother’s consent? 


Ihat tlic subject “had been much in agitation among the parties” ge¬ 
nerally ; must, I presume, have been proved by satisfactory evidence of 
particular iustances. If it had appeared that upon any one occasion the 
i lotlser had exipresscd iiur consent, her sentiments upon the subject could 
(/{ any longer have been left to an inference. Taking it then, as we must 
ike h, that there was not any proof of her ever having made a deciara- 
LUii of her mind relativ e to this adoption, aithoiigh it “ was a thing that 
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had been much in agitation among the parties.” I do not know the rule 
in dialectics by which w'e can be justified in supposing that she consent¬ 
ed to a gift of her son in adoption, 

I neter before lieard of the vicarious gift of a child in adoption—-and we 
have a full admission that an indispensable party, the surviving parent, 
not present at the ceremony. Was her representative present ? No such 
thing. This gift was made by the elder brother —and he could not have 
appeared as a representative without a production of his authority from 
the party whom he was alleged to have represented. How he came to be 
accredited as a proxy we are not informed, and 1 cannot conjecture. 

This agent did not act in the name of his principal. He took upon 
himself to convey away his younger brother in the name of the family. 
By what then was the Court hound to presume the 7nother's consent? From 
what was the Court justified in taking her to have consented ? The answer 
is, From her absexce. 

There is not a tittle of evidence to show her consent,—and enough to 
convince us that it could not be proved. 

She herself ought to have given away the hoy in adoption, and 1 take 
for granted that she would have given him, if she had been consenting to 
the gift. Why did she not officiate on the occasion? There is no reason 
assigned for her absence. She was an indispensable party— “she was liv- 
ing at the time and on the spot?' —and as she did not attend, it appears to 
me that her imprisonment, rather than her consent, ought to have been 
inferred. 

If we get over a want of the father’s assent—and a want of the mother^a 
agency—which I conceive to be impossible,—if we suppose that in this 
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case tlie boy’s condition ^ras to be bettered by his adoption,—if we lose 
sight of the mischiefs which must follow the introduction of novelties and 
anomalies into the law ; we cannot but be struck with the perniciousness 
of this particular principle, which, if brought into precedent, may be so 
easily applicable to the purposes of cruelty and fraud. 

“As* to the idea,” says the Recorder, “as to the idea of the executors 
themselves adopting, as was contended for, by virtue of the will, it is too 
preposterous to be entertained for a moment, upon any principle of ifm- 
tloo law.” 


Perhaps it may be so—but why ? Because all authorities concur in say¬ 
ing that the widow, duly authorized, is the person to adopt. Now whether 
it be necessary or not, for a husband’s consent to be obtained in order that 
the widow may be enabled to give her son in adoption, there is not a sin¬ 
gle authority, of any description, to be found which goes so far as to sanc¬ 
tion the gift of a child (I speak of adoption in the Dattaca form) the wi¬ 
dow being alive, by any person, herself only excepted—and until the case 
m question came before the Recorder of Madras, I believe it never was 
affirmed, the widow being dead, that the child of her husband could be 
given in adoption by any person, or under any circumstances. 

If a husband be dead—if he have departed from the country,—if he be 
incapacitated by insanity—or if he have incapacitated himself by a religi¬ 
ous vow, and by having renounced all secular concerns—then it is said, 
that a wife may, if pressed by irresistible necessity, dispose of a son without 
the previous sanction of her husband. These are excepted cases—the doc¬ 
trine is not universally received—and it is strictly confined to times of ca^ 
lamity —but all the Pundits declare, that in. an ordinary case, it is abso- 
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lately absurd to say that a widow has any right to d iposeofherhusband’a 
son, if she had not previously had his assent for the purpose. 

It must be admitted that the testator, by his appointment of executors, 
proved his confidence personally in them. In point of Hindoo law, I 
venture to say it cannot be shown, that an elder, has a better right to give 
his younger, brother in adoption, than an executor has to receive a son in 
adoption, on account of his testator. They are, in truth, ecjually unau¬ 
thorized by the law—but in reason and humanity it certainly would not 
be so preposterous to let the executor adopt, as to tolerate the gift of a 
younger, by an elder, brother in adoption. In the one case there cannof 
be any, and in the other there is every, motive to abuse, 

If consent of the mother be necessary, (and it seems to be admitted, as 
well as denied, that it is so) her nresence, in an officiating capacity, would 
at least have afforded the best evidence of her consent. Upon this occa* 
sion she w as absent from the ceremony—her absence was not in any man¬ 
ner accounted for—there was np proof whatever of her having empowered 
the elder son to act upon her behalf—he did not even profess so to act. 
All this time the mother herself was living and on the spot. What then 
was this blit a gift of the boy by his elder brother? This is indeed, what 
it was ; and, being so, w hat has been justified by the Recorder. 

The mother’s consent would not at all have removed the objection—hut 
there was no reason to presume that she had, and good reason to believe 
that she had not, consented—yet this is not all, nor the worst. 


The Recorder says, “ the* Pundit of Bombay thinks that if either of th^ 
parents be dead, the consent of the survivor is sufficient', upon which the. 
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Recorder of the settlement puts a quere founded upon further enquiries, and 

]DIRECTI,Y APPLICABLE TO THE CASE BEFORE US. WHETHER WHERE 
•THE SURVIVOR IS THE MOTHER, THE CONSENT OF THE ELDER BROTHER 
ALSO SHOULD NOT CONCUR.” The qtierc was, i suppose, put to the Shas- 
irees of Poonah. Of its applicability, I must be permitted to doubt—but 
let that pass for the present. The Recorder proceeds—“ And* if the 
Shastrees of Poonah may be de[)ended upon, they not only warrant the no¬ 
tion of Sir William Syer-\ but give a reason founded in the true spi¬ 
rit OF THE HINDOO LAW, that seeins to establish the representative cha¬ 
racter of the ELDER BROTHER FOR THE PURPOSE IN QUESTION. If BOTH 
PARENTS BE DEAD THE CHILD MAY BE GIVEN BY THE ELDER BROTHER 

ONLY. IZb which they add for a reason in the form of a quotation — the 
ELDER BROTHER IS THE FATHER REVIVED.” 

W'e are not told what notion of Sir William Syer's was warranted by 
this opinion, but I very much doubt of its being a sufficient warrant/or 
any notion that any man ever yet entertained. 

It strikes at the very root of justice, and lays the most solid foundation 
upon Avhich interested iniquity can be erected. To sanction such a ter¬ 
rible usurpation we may, I trust, expect something better than “the form 
of a quotation.” We may at least expect to know the author from whom 
it is taken^—to be satisfied that he is of the most unquestionable credit— 
to see that this dictum is applicable to this particular point, and to have 
an opportunity of comparing it with its context. If after all we shall be 
satisfied that “ the elder brother is the father revived” it will still require 
much to convince us, that he may therefore give his younger brother away 
in adoption. 

But this is “ a reason founded in the true spirit of the Hindoo laiv UP Af- 

* P. 133. f At that time Recorder of Bombay. 
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{er its existence had been, proved it Avould have been soon enoiip;li to speak 
in its coinmendatioii. We mast recollect that Jagannatha was chai'g-ed 
Avith having' omitted to point oat where bis special text teas to be jound —■ 
this too, after the publication of his book in which many such special texts 
Avere collected ; and rendered the more conspicuous, although not the more 
intelligible, by his comments. 

Jaganmilha Avas w^cll known as an author. Ills moral character was 
imimpeached, and I believe unimpeachable. His reputation was al stake. 
It would have been lost by the detection of a fraudulent reference—and 
he could not possibly have had a motive for misleading his readers—but 
what are we to say of the Pootmh S/iastrees? Their names are not dis¬ 
closed. They were, 1 presume, in point of character, upon a par with 
those of whom the Recorder had spoken. They may have !;ecu equally 
selfish or corrupt. Are they then to be implicitly relied cq.on ? 

Let it not he forgotten, that if their opinion had been law, it never could 
have applied to tliis question. The Recorder, 1 admit, has said that “it 
is directly ai'plicable to the case” before him—but the case before him 
■was one wherein the mother was alive —and the answer given by the 
Puo7iah Shasirees w^as founded upon the supposition of both parenh being 
dead. 

There is besides something extremely suspicious iq this declaration of 
the Poonah Shastrees. Poonah is not far from Bombay —and it must be 
supposed that a cause was depending at Bombay, out of VA'hicrii the inter¬ 
rogatory oi ISir William Syer arose. The answer does not at all corres¬ 
pond to the question, but the Shastrees probably returned that which w'as 
best suited to the case. 


Tlie question was, “Whether, where the survivor is the niofA(3r, the 
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consent of tlie elder brother also should not concur ?” The answer is “ if 
both parents he dead the child may be given by the elder brother only:' 

Then follows the reason “in the form of a quotation.” 

If this answer be not given as applicable to the secular authority of air 
elder brother, it cannot be at ail to the ]>urpose. If it is to have such an, 
application, I can only say that 1 never met, or conversed with any one 
who ever did meet, a single passage in support of it, in tlii,e books of Hin¬ 
doo law. It is indeed contrary to the sense and substance of all Hindoo 
law—nor is there any thing to be found upon record, from which such a 
spirit can possibly he extracted. 

Many passages importing that the eldest son is, in a religious point of 
'view, considered as the representative of his father, are to be found,—I 
have quoted several of them, it is even said that the father Himself is 
truly bom. a son." This however, is expressly with relation to spirittial 
offices. It is no where said that the el4,est son has a right to exercise 
palernal authority over his hrcdhren. The contrary is every wliere affirm¬ 
ed. He may inaiiage the estate during the minority of his younger bro¬ 
thers, as ibeir motlier may manage during tlie minority of all—hid they are 
perfectly independent, of each other. This is laid down by all text wri- 
fers, admitted by all commentators, and establislied by the practice of 
every day. It is among the few principles in which we find universal ac- 
qsuescence. 

But supposing tins jargon not to have been of the Poonah manufacture ; 
—supposing every page of every law book to state that “the eldest brother 
is the father revived.” Where is it laid down that his younger brother 
may be given aw’ay by him in -adoption? What might be the consequences 
pf this enormous proposition ? 
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1 shall reqiTote the Recorder. He says, “ Adoption* as corApleiely tranS<^ 
fers him from his own family, as though he had never belonged to it.'’ NoW 
let ns suppose the case of two brothers, the one an adult, and the other 
in his infancy, having lost their parents, and having an estate of ten lakhs 
of Rupees in the family. This “ father revived” will be desirous of secur¬ 
ing the whole to his own use. The design may be easily executed. It 
may be done by adoption, with as much effeei as by death. His elder 
brother may transfer him as completely from his own family as though 
he had never belonged to it.'’’ Can any thing be more repugnant to com¬ 
mon honesty, to common sense, or to the first and last principles of Jus¬ 
tice? If a younger brother so cruelly and so wickedly betrayed, were to 
file a bill for the purpose of being restored to his natural rights, is there a 
Court upon earth so profligate or so abandoned as to deny the prayer of 
his bill -or one that could have the effrontery to deliberate for an hous 
upon such a question ? 

To whom is the elder brother a father revived? To his younger bre¬ 
thren—and can he abolish the relationship by that pow er which he pos¬ 
sesses in virtue of the relationship alone? If he has his pow er in virtue 
of the union, can he dissolve the union in virtue of his power? Eccentric 
as some tenets undoubtedly are, there is nothing so outrageous as this to 
be found in the Hindoo law. 

That the Poonah Shastrees had some cause for giving such an opinion, 
I am willing to admit—but I deny that it is founded injustice, in reason, 
or in law. 

There is nothing to prevent an infant, however tender his age may be, 
from coming into a Court of equity by his next friend, and praying that 
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)\U. !sl\are of the estate may be secured for his use. It has often been done 
ill the Siijireme Court at Calcutta — and an answer that the elder brother 
bad given him in adujition, has not hitherto appeared. I venture to hope 
(hat siieh an atrocious defence would be disposed of without delay,—and 
(if any reprobation could be condign) with condign reprobation. 

From what 1 have said upon the subject of Partition, I greatly mistake 
ff enough will not appear to prove that such a doctrine is utterly inadmis¬ 
sible—and to show that brothers are absolutely independent ofcach other. 
Ihat one should dispose of another in adoption, is no more consistent 
w ith the Hindoo law, than that one should appropriate the fortune of ano- 
fiier to his own use. They are one and the same thing. 

What says Menu? “I'he eldest brother take possession of the 
po.trimony, and the others may live under him, as they lived under their 
father, unless” unless what? ^Uinless they c/iuse to be separated^' 

A boy has been declared to be duly adopted under these circumstances, 
i]-.' was licelre years of age. He had undergone the ceremony of tonsure 
in his own natural family. He was not a Sa^olra, His father, who was 
dead liad not consented to the gift of him, nor did he know'that his .son 
wiiS to be souglit for in adoption. The adoption was in (lie Dultaca 
form. It did not take place in the season of calamity or distress. Tlic 
inollier was on the spot. She did not give her son away, nor did she at- 
f i'.d at the ceremony of adoption. There was no ev idenee of her con- 
■^'•nf, nor any reason assigned for her absence. The elder, disposed of the 
younger, brother in adoption, by a writing in the name of the family. 

Upon this recapitulation of the facts, I am confident that there is not q 
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Pundit from Cassee* to Ramisverani who would not hold up his hands,^ 
and exclaim against such an adoption. 


From the nature and object of my own undertaking, I must necessarily 
be anxious to prevent the diffusion of error—nor can I but be apprehen¬ 
sive that a judgement so elaborately ju'onounced (it extend* over no fewer 
than forty-eight pages') and so confidently promulgated, may be received 
with a degree of deference to which it has not any manner of claim. 

This report was given to the public, after fifteen years’ meditation.. 
The judgement was pronounced in 1801, and published in 1816, 

Before its appearance in print, the author had been many years Chief 
Justice of the Supreme Court at Madras —and in his preface he declares 
that the reports are offered by him “ as a legacy to the bench, a^id the pro- 
fmion of this” {the Madras) “ Presidencf’ and “ to the Company s Courts 
tipon the establishment” 

I am convinced that the decision will mislead those by whom it may be 
followed. 1 am sure that the doctrines wliich it is designed to inculcate,^ 
are contrary to law. I hope I shall he thought to have commented upon 
them with candonr and with justice. I shall not apologize for having: 
done so, without ceremony and without reserve. 

With reference to the 14th rule, I shall here notice the proceedings 
which look place upon Rajah Nobicisseris death, he having adopted, and' 
afterwards having begotten, a son. There was not a formal decision—> 
but the opinion of the Court was well known to have been, indeed it was^ 
declared to be, that a man who had adopted a son, was not at liberty, by 
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liis will, to cut off the adopted son from that proportion oF the estate, to 
which, in virtue of his adoption, he was entitled by the Hindoo law. 

I never heard that an adoption, imposed the necessity of practising 
economy upon the adopting father—or that it was to prevent'him in his 
expenditure, from exceeding his income—or that it was to interfere with 
the exercise of his owm pleasure, in the use, or in the abuse of his proper¬ 
ty. In these respects, I have never heard it surmised that a man was to 
he a less free agent, after, than before, he had adopted a son—but when 
he comes to a division of his fortune among his family ; whether by will, 
or by distribution in his life time, 1 very muchdoubt his power of lessening 
the share, to which las adopted son is entitled by law, I incline to think 
that the son by adoption has rights as a and that they cannot 

be defeated by his adopting father. 

Admitting that a father may make an unequal distribution among hid- 
own begotten children, it does not follow that he can diminish the pro¬ 
portion of an adopted son. Their claims stand upon different grounds. 
If the begotten son has rights, they are confined to anceslorial property. 
If the adopted son has rights, they are extended to the property that has 
been self-acquired. 

For the purpose of deciding this question, we must, whatever we our¬ 
selves may personally think of them, admit all those notions of which 
Hindoos are possessed, to be rational, or valid. If we fall short of this, 
we cannot be in a condition to adjudicate. 

The snn who is taken for adoption, becomes an alien from his own na- 
tovai ! •: oiv He foregoes every benefit to which he was entitled by his' 
bill!* xle dissolves every tie by which nature had bound him to his kin-- 
dr,-.], I xe is renounced by his own father, when he is made the son ©| 
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imol ier. In his paternal house, every relation, civil, social, and sacred 
is e,oiir—aiui although contingencies might have put him in possession 
often tiines the wealth wliicli he could have hoped for froni his transfer, 
his a(:o])tion will operate as a forfeiture, Tliese are great sacrifice;:, and 
made for the adopter’s advantage—who is relieved from the reproach of 
orhation,—who gains respectability among Ids neighhouvs—all the com¬ 
fort that could have been expected from a son of liis own in this w orld— 
and the means of attaining future bliss after deatli. In this \itw' o the 
case, I cannot but tliink tliat the boy who is taken for adoplioi. o: ght to 
be considered as a puichdicr; and in the case of (iopccu:ohi-ii Feh v. Jxa~ 
jail Rajcrisluia, he seems to have heen looked upon in tliat ligiit by the 
Court. For an issue was directed to try the execution of an instrument 
by which Rajah Nobicissen was alleged to have made a settlement upon 
the boy whom he was about to adopt—and the issue might liave been 
nugatory if it had not been preliminarily determined that a gift in adop¬ 
tion was a good and valuahie consideration, or at least a consideration 
.sufficient for the support of a promise. 

Rajah Nohicisseu had five wives, but no male issue, when he took Go- 
'ptemohun D eh in adoption;— Gopeemoimn was a son of ^e- 

tcerlah one of ihe hrotlicrs of Rajah Nobicissen. It is usual, allliough not 
necessary, w hen a man who adopts, has several wives, to adopt the sop 
as a ciiiid of one of them. The Rajah accordingly adopted Gopcemohui 
JPeb as the son of his eldest wife Heeramonee Dossee, 

The Rajah entered into an agreement previous to the adoption, by w hicU 
he promised, in consideration of Ramsooiider lieioertah giving his son Go^ 
peemoimn Deb to be adojited by him (Rajah Nobicissen) as the son of ins 
eldest wife Heeramonee Dossee, that he (the Rajah) W'ould give the whole 
of his property to Gopeemoimn Deb, if he did not thereafter beget a son. 
Ju case the Rajah should have a son born to him, it was stipulated that 
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lie and Gopeemolmn should share the property equally between them- 
and if more than one son should be born, that they and Gopeemolmn 
should be equal participators in the Rajalis estate. 

Some years after the adoption Rajah Nohldssen had a son by one of his 
younger wives. This was Rajcrishna, who upon the death of liis father 
became Rajah Rajcrishna. 

Rajah Nobkissen, sometime after the birth of Rajcrishna made a will, 
!>y which he left his adopted son Gopecmohun property to a considerable 
amount, although but little in comparison with the half of his estate. He 
made several becpiests—and gave every thing not particularly disposed 
of, to his son Rajcrishna. 

Upon the death of Nohldssen, GopecMohun filed a hill against Rajah 
Majcrislma, by which he prayed an uccouut, and claimed a moiety of 
Nobldsseris estate. This claim was made as well upon the ground of his 
having been adopted, as upon that of the agreement which had been en¬ 
tered into by Nohldssen. 

Rajcrishna did not by his answer, either admit or deny the adoption, 
nor did he eitlier admit or deny the execution of such an agreement as 
had been set forth—but insisted, if any such document ever had exis¬ 
tence, tl)at it was not intended by Rajah Nohldssen to alTect the in cr¬ 
ests of his begotten son, but that it had been given merely for the purpose 
of pacifying his eldest wife Ilceramonee, who had been incessaiitlv on- 
portiining him to adopt a son for her-and he relied upon the w di w uch 
Nohldssen had made in his favor. 

Gopecmohun, upon a hearing of the cause, was declared to have been 
dtily adopted. 
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1 wa.^! one of Gopeemohuu's connsel, and I v. ell remember tliat x\'el)ad not 
a doubt of being able to [)rove Ibe agreement—and even if we i>!io;;'(d fail, 
that we felt confident of our client’s succes.s up to the extent onc-lkiril 
of Rajah Nobhisseus estate. We never tliouglit of disputing, far lliei-e were 
no grouiubs upon which we could dispute, the due execution of An, 
seii.s will, but we were certain, a.s the law was tlu.'u understood, that it 
would not be siiiTered to prejmlico those rights which u ere Gcpeemohun's 
as an adopted son. 

If the agreement had been set aside, the question would have arisen, 
and it must have been judicially determined, whether or not, an adopting 
fatlier has the power by will, or in his life time by gift (which 1 consider 
to be the same thing) in making a tli.'tribution of his estate, to withhold 
from an adopted .son, any part of his due proportion. 

The agreement which had been entered into by Rajah Nobhissen could 
have been satisfactorily proved—but the parties were advised to come to 
a settlement of their dispute. This tI)oy did upon the fooling of the agree-, 
mc'iit, and tlu'reljy revoked the will of Rajafi JSobInfisen as far as it relat¬ 
ed to the intere.sts of Rajah Rajerishua or Gopccmoltun Deb. 

The will itself, I shall advert to in another place; and liere observe that 
it was fully establislied by tiie Court, except in so fur us it related to 
Rajerishua anti Gopeemohuu Dch. 

I believe this cause M'oidd liavc been decided by the (.'curt, as it was 
settled by the parties themselves—that is, according to the agreement 
which had been catered into by Rajah IS’obIcisseu ; but the question is, 
what would have been done, if such an agreement had never existed? To 
this I can only answer that tlic counsel of Gopeemohuu had not any doc.bt, 
prom what had been declared upon the Uenc'i, and from the hi'.v as it 
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m as understood at that day, we were quite certain that Rajah Nohhissen 
would not have been suffered by his will, to deprive the son whom he had 
adopted, of his rights—and that our client, if vve had failed in proving 
the agreement, would, notwithstanding the will, have been declared en¬ 
titled to one-third of the estate. 


ADDENDA 

To the Chapter of Inheritance. 

Although T ought perhaps, to apologize for the great defect in point of 
arrangement, wliich will be found througiiout my f)ublication, 1 hope an 
acknowledgement of the fault will be deemed sufficient from a gratui- 
toiis labourer—from one whose thoughts must have been chiefly directed 
to other avocations, and who has hardly had a single day which he could 
devote to this work with uudivided attention. 

These following quotations ought to have accompanied the chapter on 

Inheritance. 

The first is Sricrishna Tarcalancara s recapitnlation of the order of suc¬ 
cession to the property of a deceased man. It is published by Mr. Colebrooke 
in his translation of Jimnta Va/ianus Dayabhaga, and a note of the trans¬ 
lator (every thing from his pen is valuable) will be found subjoined. 

n d 
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“ Recapitulation by Sricriskna Farcalancara. 

“The order of succession to the ])ropei’ty of a deceased man, is this% 
“ First the son inherits; on failure of him, the son’s son; in his default, 
“ the son’s grandson. However, a grandson whose father is dead, and a 
“ great grandson whose father and grandfather are deceased, inherit at 
“ once with the son. On failure of descendants down to the son’s grand- 
“ son, the wife inherits : and she, having received her husband’s heritage,, 
“ should take the protection of her husband’s family or of her father’s,, 
“and should use her husband’s heritage for the support of life, and make 
“ donations and give alms in a moderate degree, for the benefit of her de- 
“ ceased husband •, but not dispose of it at her pleasure, like her owm pe- 
“ culiar property. If there be no widow, the daughter inherits; in the* 
“ first place, a maiden daughter; or on failure of such, an affianced daugh^ 
“ier: but, if there be none, a married daughter : and she may be one^, 
“ who has, or is likely to have, male issue ; for both these inherit toge- 
“ tljer: but one who is barren, or wlio is become a widow having no male 
“ issue, is incompetent to inherit. On failure of the married daughter, a- 
“ daughter’s son is heir. If there be none, the father succeeds ; or, if he 
“ be dead, the mother. If she be deceased, a brother is the successor. 
“ In the first place, the uterine (or whole) brother; if there be none, a half 
“brother. But, if the deceased lived in renewed coparcenery with a bro- 
“ ther, then, in case of all being of the whole blood, the associated wholebro- 
“ ther is heir in the first instance ; but, on failure of him, the unassociated 
“ whole brother. So, in case of all being of the half blood, the associated 
“ half brother inherits in the first place, and on failure of him the unasso- 
“ ciated half brother. But, if there be an associated half brother and an unas- 
“ sociated whole brother, then both are equal heirs. In default of brothers, 
“ the brother’s son is the successor. Here also a nephew of the whole 

blood inherits in the first instance; and on failure of such, the nephew of 
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f “ slie half blood ; bub in case of reunion of coheirs, and on the supposition 
“ of all being of the whole blood, the associated son of the whole brother is 
“ in the first place heir; and, on failure of him, the unassociated nephew 
“ of the whole blood: or, on the supposition of all being of the half blood, 
“ the associated nephew of the half blood, is the first heir ; and, on failure 
of him, the unassociated nephew. But, if the son of the whole brother 
“ be separate, and the son of the half brother associated, both inherit to- 
“gether, like brothers in similar circumstances. If thei-e be no brother’s 
“son, the brother’s grandson is heir. Here likewise the distinction of the 
“ whole blood and half blood, and that of reunited parcenery and disjoin¬ 
ted parcenery, must be understood. On failure of the bi’cther’s grand- 
“ son, the father’s daughter’s son is the successor: whetlier he be the son 
t of the sister of the whole blood, or the son of a sister of the half blood.* 
“ If there be none, the father’s own brother is heir; or, in default of sncli, 
“ ihe father’s half brother. On failure of these, the succession devolves 
“ in order on the sou of the father’s AYiiole brother, on the son of his b^tlf 
“ brother, on the grandson of his w'hole brother, and on the grandson of 
“ liis half brother. In default of these, the paternal grandfather’s daugh- 
“ ter’s sen inherits; and, in this instance also, whether he be son of the 
“ father’s ow'n sister or son of the father’s lialf sister : and, in like manner, 
“[the whole Mood and half blood inherit alike] in the subsequent instance 
“ of the succession devolring on the son of the great grandfather’s daugh- 
“ter. On failure of these heirs, the paternal grandfather is the successor. 
“ If he be dead, the paternal grandmother inherits. If she be deceased, 
“ the paternal grandfather’s own brother, his half brother, their sons, and 
“ grandsons, and the great grandfather’s daughter’s son are successively 
“ heirs. On failure of all such kindred, who present oblations in which 
“ the deceased owner may participate, the succession devolves on the 


* The son of the proprietor’s own sister, and the son of Iiis half sister, have an equal right of inhe- 
ntance; according to Acharya Chundamami. Skicrishna, Crama-Stingraha, 
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“ maternal nncle* and the rest, who present oblations which the deceased 
“ was bound to offer. In default of these, the heritage goes to the son of 
“ the owner’s maternal aunt. Or, failing him, it passes successively to the 
“ son and grandson of the maternal uncle.f On failure of these, the right 
“ of inheritance accrues to the remote kindred in the descending line, who 
“present the residue of oblations to ancestors with whom the deceased 
“owner may participate; namely to the grandson’s grandson and other 
“ descendants for three generations in succession. In default of these, the 
“ inheritance returns to the ascending line of distant kindred, by whom ob¬ 
viations are offered, of which, the deceased owner may partake; namely, 
“ to the offspring of the paternal grandfather’s grandfather and other ances- 
‘‘ tors, in the order of proximity. On failure of these, the succession de- 
volves on the Samanodacas or kindred allied by a common oblation of 
“ water. In default of them, the spiritual preceptor is heir; or, if he be 
“ dead, the pupil; or, failing him, the fellow-student in theology. If there 
“ be none, the inheritance devolves successively on a person bearing the 
“ family name, and on one descended from, the same patriarch, in either 
“ case being an inhabitant of the same village. On failure of all relatives 
“ as here specified, [the property devolves on Brahmanas learned in the 
“ three Vedas and endowed with other requisite qualities and, in default 

V of such, ] the king shall take the escheat, excepting however the property 

V of a Brahmana. But the priests, who have read the three Vedas and pos- 
“ sess other requisite qualities, shall take the wealth of a deceased Brah- 
“ mana. 

“ So the goods of an anchoret shall devolve on another hermit consi- 

V dered as his brother and serving the same holy place. In like manner 

* The maternal grandfather inherits before his son the maternal uncle, according to the 
tatwa of Raghunandana and Crama-Satiyraha of Sricrishna, 
t .See the note suHjoined to this sumuiarj. 

Cramu-Si:n'j .*’« 3 , 
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' liie goods of an ascetick shall be inherited by his virtnoxis pupil; and 
' the preceptor shall obtain the goods of a professed student. But the 
'■ wealth of a temporary student is taken by his father or other heir. Such 
‘ is the abridged statement of the law of inheritance. Sricrishna.” 


“ Jlemar Je by the Translator. 

“ The son and grandson of the maternal uncle ought to precede the son 
‘ of the maternal aunt, by the analogy of the rule of inheritance on the fa- 
“ ther’s side. But three collated copies of Seicrishna’s commentary 
agree in stating the order of succession as here exhibited. On the other 
hand the same author, in his original treatise on inheritance entitled Cra- 
“ ma~SangraJia, exhibits the succession on the mother’s side in the following 
order: ‘ first the maternal grandfather; next the maternal uncle; then the 
maternal uncle’s son ; after him, the maternal uncle’s son’s son; and sub- 
“ sequently the maternal grandfather’s daughter’s son : [on failure of these, 
■'‘the maternal great grandfather, his son, his son’s son, his son’s grandson, 
“and his daughter’s son : again, on failure of these, the maternal grandfather’s 
“ grandfather, his son, his son’s son, his sou’s grandson and his daughter’s 
“son.*]’ It must be remarked, however, that the text of Sricrishna’s 
“ treatise, according to some copies of it, interposes the mother’s sister’s 
“ son between the maternal nurde and his son. But that is an evident 
“mistake; for the mother’s sister’s son is the same with the maternal 
'“grandfather’s daugliter’s son; who is placed by the same author after the 
maternal uncle’s grandson. 

“The author of the Daya-Nirnaya states the succession differently : v,. 
“‘First the maternal uncle; then the maternal ancle’s son; next the ma- 


* That part oi‘ the tfcxt tvliich is enctossd between crotchets is wasliiif; in some eopios of ibc CVf;-- 
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“ ternal grandfather; after him, the mother’s sister’s son; subsequently 
“ the maternal uncle’s son’s son; and lastly the maternal great grandfa- 
“ ther.’ He gives reasons founded on the number of oblations deemed 
“ beneficial to the deceased owner. 

“Jagannat’ha tarcapanchanana intimates the opinion, that the son 

of a son’s daughter, or of a grandson’s daughter, or of a niece, or of a 
‘‘ nephew’s daughter, are entitled to the succession before the maternal 
“grandfather. Digest of Hindoo Law, vol. iv. p, 230. 

“ I find nothing else upon the subject in other writers of the Bengal 
“ school; and, amidst this disagreement of authors, I should be inclined 
“ to give the preference to the authority of Seicrishna’s Crama-Smigraha; 
“because the order of succession on the mother’s side, as there stated, 
“ follows the analogy of the rule of inheritance on the father’s side.” G. 

The next quotation is taken from the same work in which the former is 
contained. It is a summary of succession to the separate property of a tvo- 
man, and ought to have been introduced immediately after the note to my 
33d rule—page 9. 


‘ SUMMARY. 

“ The settled order of succession to the separate property of a woman 
“is as follows: 

“ In the case of property left by a maiden, the right devolves first oA 
“ the uterine brother; or, if there be none, on the mother 5 but, if she he 
dead, on the father. 


“It is the same in respect of property left by a betrothed damsel, except- 
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ing wliat was given by tbe bridegroom: for he has a right to whatever 
he gave.” 

“ In regard to the property of a married woman, which W’as received at 
“her marriage, her maiden daughter has the first claun; and next, a be- 
trothed one : but, on failure of both these, her married daughters, who 
“have, or are likely to have, male issue, inherit together; or, on failure of 
“ either of them, the other takes the succession: if there be none of either 
“ description, the barren and the widowed daughters have an equal right; 
“ and, on failure of one, the other succeeds. Next the right devolves, 
in order, on the son, the daughter’s son, tlie son’s son, the great grand- 
“ son in the male line, the son of a contemporary wifi?, her grandson and 
“ her great grandson in the male line, with this difference, that, accord- 
“ ing to the author of the work (Jimuta.-Vahana,) the right of the daugh- 
“ ter’s son follows that of the contemporary wife’s son. 

“ In the next place, if the property were received at the time of nup- 
“ tials celebrated in one of tire five forms denominated Brahma, &lc. the 
“ order of successors is husband, brother, mother, and father. But, if it 
“ were received at nuptials in one of the three forms called Asnra, &c. the 
“ order is mother, father, brother and husband. 

“ Then the hnshand’s younger brotlier; after him, the son of the hns- 
“ band’s younger brother, and the son of his elder brother ; next, the sis- 
“ ter’s son ; afterwards, the husband’s sister’s son ; then the brother’s son ; 
“after him, the son-in-law; next, the father-in-law; subsequently, th© 
“elder brother-in-law. In the next place, kinsmen allied by funeral ob- 
“ lations (sapindas,) in the order of proximity ; after them, kinsmen con- 
“ nected by family (saculyas;) and, lastly, such as are allied by similar 
“ obladyiis of vvater (samanodacas.) 

“ In the case of property givea by the father at any other time but the 
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wedding, a maiden daughter succeeds in the first instance; next a son; 
'‘then a daughter who has, and one who is likely to have, male issue; 
" after them, the daughter’s son, the son’s son, the great grandson in the 
“male line, the son of a contemporary wife, and her grandson and 
“ 2 :reat grandson iir the male line: next to these, the barren and widowed 

o o 

“ daughters inherit together : afterwards the succession proceeds as be- 
“ fore described in the case of property received at nuptials denominated 
^‘Brahma, &c. 

“ But, in the instance of property not received at a wedding, and other 
“ than such as is given by the lather, the son and unmarried daughter in- 
“ herit together; or, on failure of both of them, the daughters, who have, 
“ or may have, male issue; and, afterwards, the son’s son, the daughter’s 
“ son, the great grandson in the male line, the son of the contemporary 
“ wife, her grandson and great grandson in t)ie male line, are rightful 
“ claimants in succession ; next to these, the barren and widowed daugh- 
“ ters inherit together: and lastly the order is, as before, the same with 
“ that of property received at Brahma nuptials. Siuciushna.” 
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I DO not expect to dilate upon this subject with much advantage to 
others, because I feel that I cannot do so with any satisfaction to myself; 
—^but before the question of Wills can be introduced, it is necessary to say 
something about “ Gifts and unequal distribution.'' 

Although a man may be permitted in his life time to make a gift, or an 
unequal distribution of that which he is forbidden to dispose of by wdl; 
the converse will not necessarily follow. The power of disposal by Tes¬ 
tament may be prohibited ; but w^e cannot conceive it to exist, unless it be 
founded upon that of alienation during life. 

The right of Hindoos to give away certain property while they live, is 
unquestionable ; but that of disposal by w ill has not been expressly con¬ 
ferred upon them by their law. 

It has now (if a series of decisions in the Supreme Court can confirm it) 
been confirmed by authority; yet that Court is not competent to make 
law'^—on the contrary, it is enjoined to administer their own laws to the 
Hindoos. 


A powmr to direct the distribution of their wealth after death, has been 
sanctioned. This however, does not, and cannot, imply that property 
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o-i r vGuf l) they had not a control wlien they lived ; may, upon a cessation 
ci' Ihe, be disposed of according to their directions. 

It is Iherefcire desirable that the extent to which a Ilindoo in his life 
time, may give, or make an unequal distribution of, his property, should; 
be ascertained, 

1 think it clear that he has aright to dispose of his self-acquired proper¬ 
ty, wliether movable or immovable., according to his own pleasure—and 
that he has tlie same rigid as to ancestorial movable property. With resr 
pect to anceslorial immovable property there seems to be much doubt. The 
gift of it all to one son is certainly not authorized by any of the books upon 
Hindoo law. Unequal distribution may, nevertheless, be allowed—but 
we can hardly a,ccede to the principle, without knowing the limits by 
which it is to be bounded. As they have not been defined by those who 
insist upon the right, it must be admitted that discretion will become in ^ 
great measure at least, if not entirely, a substitute for the law. 

Most of the doctrines upon this point are contained and condensed in 
the Daya-crama SangraJia. 1 shall give the law as it is laid dowm in that 
work and elsewhere^—the decisions which have taken, place, and the opiT 
nions of Pundits. But after all I very much fear that it will be difficult 
to come to a satisfactory conclusion on the subject of gifts or unequal dis¬ 
tribution of ancestorial immovable property. 

The following is taken from the Daya-crama Sangraha :—r- 

“ A partition made by a father of his own acquired w ealth, is regulated 1 ) 3 ; 
Jiis tvillalone; but in i-egard to a division of the micesfrc/property, the cir¬ 
cumstance of the cessation of the mother’s courses, mv&i he associated leilh - 
the Jalkers will, 'riiis is the difference.” 
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' Thus Vhihnv, declares ; when a father separates his sons from himself 
tis will r. gulaies uis own acquired tvealtkr 

“ But in regard to ancesirel properly Gaidama says, after the demise of 
the father, let sons share his estate, or while he lives, if the mother be past 
■diild-beariiig’, and he desire partition.'’ 


Jt. shoiild mi he argued that this text of Gautama is appIicaMe to a fa' 
tticrs own acquired projierti/ ; for if it be alleged that partition of the fa- 
tlier’s acquired tvealih takes place indeed, on the cessation of the mother’s 
C(f?irses, it would follow that the text of (irUMtawm which declares ‘a sou 
Ic'gotten after partition takes exclusively the wealth of his father,’would 
be, wholly irrelevant, since no son can be born after the extinction of the 
nudJicr’s courses,” 

It must not be asserted, that this last cited text of Gautama relates 
to ancestrel ju'operty, and is consequently not irrelevant, for supposing 
such -to be tiie case, a son born after partition w'ould be debarred from 
piirhci|r;ition in the ancesirel property, and conseqaentiy dej)rived of sub- 
si,stence ; which is forbidden by the text, declaring, ‘They who are born, 
and tiiey who are yet unbegotten, and they who are actually in the womb, 
all re(jr,ire tjie means of support, and the dissipation of their 
property is censured,’” 

“ JN'or .should it he saicl that the son begotten after partition would not be 
deprived of subsistence, since he would be entitled after his father’s death, 
to that share of the ancesirel property, which had lieen taken by him, for 
,so|)posing the father to liave dissijiated the whole of such property, the son 
would inevitably be deprived of subsistence.” 


‘‘ The fact iiicii is, that this text of Vishnu, 


when a father separates liis 


E e 2 



'.M :i 

i-3E 


OF GIFTS, ANJ> UNEQUAL DISTRIBUTION. 


sons from himself, /m will regitkdes the dlvmoji of his o'wn acquired ivealthy 
is liseful in showing that the father’s will is absolute in regard to the divi¬ 
sion of this wealth, and accordingly, that the text of Gaatama which ex¬ 
hibits the concomitancy of the cessation of the mother’s courses with the 
will of tiie father, is strictly applicable to ancestrel property. This ia 
correct.” 

“ Hence in a partition made by a father of his own acquired ivealth, lie 
may take as much of it as he pleases, and divide the remainder among his 
sons according to the text of Vishnu already quoted, and the following 
text of Ilarita: ‘ a father during his life distributing his property, may re¬ 
tire to the forest, or enter into the order suitable to an aged man ; or he 
may remain at home, having distributed small allotments and keeping a 
greater portion. Should he become indigent he may take back from 
them.’ ” 

*‘1/0 father should give to any one of his sons a greater share, by reason 
of his good qualities, or of his piety, or of his having a numerous family, or 
of his incapacity, such a distribution is authorized by laiv,” 

“ Nareda says, for such as have been separated by their father, with 
equal, greater or less allotments of wealth, that is a lawful distribution : for 
the father is lord of all. 

“ Lord —that is possessed of the power to alienate at pleasure: conse- 
qnenlly, this text relates to property acquired by a father himself, by reason 
of the impossibility of such a power as is above described, m regard to an- 
cestrel ivealth.” 

* Harita says, “ Slionld lie (the father) lose hy some eatamity, what he reserved, he may take bach 
from them (the sons) for his maiateuance, what he gave j but he must y ive a portion to sons reduced 
to iadigenoe," 
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A father must not however, while afflicted by sickness or disorder, or 
labouring under distraction of mind, or inflamed with anger, or influenc- 
(•(! by partiality for the son of a favorite wife, distribute a less or a greater 
share to one of his sons, ivithoul the existence of any of the causes i\ho\e 
mentioned : for the text of Nareda declares, ‘a father who is afflicted with 
disease, or influenced by wrath, or whose mind is engrossed by a beloved 
object, or who acts otherwise than the law permits, has wo jwjrer m/ie 
d is i rib lit ion of his estate' ” 

- Eng Tossed by a beloved object —such as excessive partiality for the son 
of a favorite wife.” 

“But when a father makes partition of ancestrelproperty, he may 
take tu'o shares for himself and allot to each of his sons a single share: for 
the text of Vrihaspati w hich declares ‘ tlie father may himself take two 
shares at a partition made in his life time,’ relates to uncsslrel tvealth." 

“ It must not be supposed that this text refers to the father'’ s own wealth, 
since it Avould contradict the texts of Vishnu and the rest, which declare, 
that what a father may in such case take, depends entirely upon his own will; 
and as he may take a greater or less share, at his pleasure, the restriction 
of two shares only, would he useless." 

“A jatker has not the power to make an unequal distribution of ancestrel 
property, consisting either of land, or a corody, or slaves, even though any 
of the causes before mentioned; namely the superior qiialitications of 
one particular son, &c. should exist: and the text of Yajnyawalcyayvhiclx 
declares ‘ the ownersliip of father and sou is the same in land, which was 
acquired by his father, or in a corody, or in ckatleh,' is intended to restrain 
tlie exercise of the father's wiii; for, although contrary to the received opi¬ 
nion of equal oivuership beliveen father and son, rr is impossible t'hu, as 
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lo'iig as ike father, the ovmier of the ancestrelproperty, continue to survive^ 

ms SONS SHOULB HAVE OWNERSHIP TIIEUEIN,” 

“ But the father possesses a poicer in regard to ancestrel property, other 
THAN LAND, and the descriptions above mentioned, such as pearls, gems, si¬ 
milar TO THAT WHICH HE HAS IN THE DISPOSAL OF HIS OWN ACQUIRED 
WEALTH. Yajuyaivalcya declares, ‘ the fiither is master of the gems, pearls, 
and corals, and of all (other movable property,) but neither the father, nor 
the grandfather, is so, of the whole immovable estate.' " 

“ Here, by the specification in the first instance, of gems, pearls, and 
corals, and afterwards by the use of the word all, gold and other efiects, 
exclusive of the three descriptions of jiroperty, consisting-of land, &c. are 
intended. The word tvhoie again which occurs in the second portion of 
the above text, is made use of for the purpose of showing VoAt i\ prohihitkm 
does not exist against a gift of immovable property, not in-compatible icith 
the due support of the. family. Thus it is stated in the Dayahhaga." 

‘= In like manner a father may at his pleasure, allot to his son, the de¬ 
duction of a tw'entieth from iiis OAvn acquired wealth, or the ancestrel pro¬ 
perty. Yajnyaivalcya says, ‘ If a father make a fiartition, let l.im separate 
his sons at pleasure, and either dismiss the eldest ivith the best share, or if 
he choose, ail may be equal sharers.’ Here the first half of this text relates 
to a father’s own acqidred wealth, xwd ilielAni refers to ancestrel prope-rty. 
This is the opinion stated in the Dayahhaga." 

I cannot collect more than I have noiv given, from the Daya-crama 
Sangraha. It Avill be seen, that the father has a right to dispose qf Afs 
own self-acquired property according to his pleasure, and that the sam»e 
right is conceded as to anccstorial movahle property. Both rights indeed, 
seem, in their .exercise, to be accompanied by moral rrstrictiuus,. A hi- 
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ilicr IS clearly authorized by the law to give to any one of his sons a great¬ 
er share on account of his good qualities, or of his piety, or of his having a 
Mumerous family, or of his incapacity —but lie has no power to make an 
iiiicqual distribution if he himself be afflicted icitJi disease, or influenced, 
by icrath, or engrossed in mind by a beloved object, or acting otherwise than 
the law permits. That these privileges and restraints apply to. self acquired 
'mniovahle, and to all 3aoraZ>/e property is certain, because it is distinctly laid 
down that the father, in dividing- aucestorkd immovable property, caiinot 
for any cause, or upon any consideration, distribute it unequally among 
bis sons—althougii it is said he may take two shares to himself. 


This author Sri Crishna Tarcalancara has been silejit upon a most im- 
I'ortant point.. 

We have hitherto seen that an act, although most strictly prohibited,, 
may be valid when done. Here an unequal partition (except under spe¬ 
cial circumstances) even of self-acquired property is forbidden. Yet the 
right to make such a partition, at the mere will of the acquirer, is acknow- 
Iv'clged. 

The right to make an unequal partition of ancestorial immovable pro¬ 
perty is unequivocal! V' denied—but will sucli a partition be v'ali J if made \ 
Tins is a most momentous question, inasmuch as the law’s efficacy or in- 
efficacy must be pronounced according to the answuT. Before 1 con¬ 
clude the chapter, it will be seen that decisions and opinions have turned 
upon this single point—that “factum valet" has overcome the law. That 
the whole ancestorial lands were given to one son—that the illegality of 
the act was admitted—that it was declared to be immoral and sivjul—bi\t 
llial having been done, it was valid. 


Jlindso 13 morally bound to an obedience of the law's whicis Iic 
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lias received from the holy saints" for his direction—but if morality be 
the only siuictioii, each man will act according to his will. He may in¬ 
terpret the law as he pleases; and must, in the end, be the arbiter of his 
own conduct. 

In the question now before us w-e find tlie same injunction generally 
aj^plied to partitions of all sorts of propert}^—a right of acting contrary 
to the injunction admitted in one case, and denied in the other—and yet 
wx' are unable to ascertain a distinction, or to say that an uneqvial distri¬ 
bution of ancestorial, will not in fact, if made, be as efficacious as an unequal 
distribution of self-acquired, propertju 

There are instances in tlie books (but they are rare) of declarations coii-- 
cerning tlie invalidity of acts. Generally s])eaking the law’ is laid down, 
and it is for tlie expounders to declare whether it be obligatory or other¬ 
wise—that is, whether a thing done in defiance of the law’ shall be valid 
or not. Thus the whole code is left to the discretion of Pundits and it 
may be confirmed or annidied at their pleasure. 

To distinguish betsvecn that which may be enjoined or prohibited in a 
moral, and that w hicli may be enjoined or prohibited in a legal, sense by 
the Hindoo law’, is a matter of very great difficulty. This may be illus¬ 
trated by the point wdiich avo are now considering—an unequal distribu¬ 
tion of any property, is, under some sanction or other, forbidden—but 
Avhat sanction is apjilicable to each description of property, w’e are unable 
10 discover. When Ave enquire, w e shall get various ansAvers, as the fan¬ 
cies, or the interests of Pundits consulted may chance to prevail. Some 
Avili tell us that an unequal distribution, at pleasure, even of self-acquired 
personal property, is not only immoral and sinful, but illegal and invalid 
also—-and others that such a distribution of hereditary real property, 
Immoral and siiifiil indeed, but Ugui and vahd noiAvithstanding', 
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In such a state of things, it is not too much to say, that precedent ought 
not to be departed fi'om without good cause, and that almost any prece¬ 
dent will be preferable to such distracting uncertainty. 


Sane lid and Lichita say, “Should the father be incapable, let the first¬ 
born manage the affairs ; or the next son, experienced in business, if the 
father assent. Nol without the fathers consent, can a imrtition of the pro¬ 
perty he made. If be be old, if his faculties be impaired, or if he be afflicted 
with a chronic disorder, let the eldest son, like a father, protect the pro¬ 
perty of the rest; truly the support of the family depends upon the patrimo¬ 
ny; sons, who have parents living are not independent, nor even after the 
death of iliQn- father, while their mother lives.” 

lJ[)on this text Jagdnnatha observes, “Since the text of and 

Lic'hita .shows, that partition may not be made without the father’s con¬ 
sent, it a[»pears, tliat partition sliould be made, if the father choose to di¬ 
vide the estate. Hence partition among sons, even though tlie father be 
living, does take place, but Jounded solely on the jather's choice''’ 

Gautama :—“After the death of the father, the sons may divide his estate; 
or while the fatlier lives, if he choose to divide it, and 'f their mother, or any 
other tvife, be too aged to bear more sons." 

JBaudhayana the father’s assent, a partition of heritage may be 

made.” “Wherefore should a father, who lives happily with his sons and 
the rest, desire partition ?” To this llarila replies, “ A father making a com¬ 
plete partition even during his life, may eitiier go to the forest as a hermit, or 
enter at once into the fourth order, or that of anchoret; or he may divide a 
small part of his fortune among his sons, and remain in his bouse, keeping 
the greater part of it, bid without concealing any portion of his wealth,” 
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Nareda :—“ Or even t’ ef'ither being advanced in years, may himself di¬ 
vide the estaie among his son'-, i^'inng to the Jirsl-born the best portion, or 
in any mode ivMcli he ahail ckot^oe.” 

Here follows the comment of JagaanalJia :—“ ‘ T/ic best portion— 
greater portion ; the deduction of a twentieth part ordained by Menu, or 
other suitable portion. The same should also be understood in respect 
of the middlemost and the rest. 'This concerns eldest sons and the rest 
ENDUED WITH VIRTUOUS QUALITIES. The Very same exposition is deli¬ 
vered by Raghunundana and othei’s ;—Chandeswara explains ‘ hest,\ most 
Qxcellent, greatest. ‘ Or in any mode, ivliich he shall choose' he may re¬ 
serve any part he chooses, or give more to any one of his sons, and less 
to another.” This all refers to the virtuous qualities of the sons, of wdiich 
enough has already been, said—and I conceive that it applies to self-ac¬ 
quired property alone. 

Vishnu :—“If a father make a partition between himself and his sons, 
he may give or reserve, at his pleasure, any part of his own acquired 
WEALTH ; but over landed property left by a paternal grandfather, the fa¬ 
ther and the sons have equal dominion." 

Chandesivara :—“ This concerns wealth acquired by the father, without 
USING THE PATRIMONY ivhicli had descended from his oivn father.” 

Misra:—*‘What has been acquired without adventuring the pa¬ 
trimony, a father has poiver to distribute in equal or unequal shares." 

J agannatha :—“ And that is reasonable \for what is gamed on the adven¬ 
ture of property left by his father, being considered as an acquisition 
OF HIS father by means of that property adventured is deemed a part of 
his property." 
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Yajnyaivakya :—“If a father make a partition among his sons, he may 
^:ive, at his pleasure, more to some, and less to others, or give the 
first-born the portion of an eldest son, or divide the estate among all of 
them in equal shares.” 

Jagavnalha :—“ Some remark that partition cannot be made at the op¬ 
tion of sons, since they have no property in the estate ivhile the father lives. 
ilence, as is observed in the Dipacalica the term “ at his pleasure” de¬ 
notes, that the distribution should be made at the pleasu7-e of the father, 
not of the sons. The same legislator propounds unequal distribution in 
another text: hence both opinions may be received under the ambiguous 
sense of the phrase, since other sages propound both rules. In none of 
ike three cases is the distribution made at the pleasure of the sons ; and the 
reason of that is, their want of ownersiup. This however, concerns 
wealth acquired by the father himself ; for a different rule tvHl he 
propounded in respect of the property descendmg from the grandfather. Such 
k the opinion intimated in the liutnacara.” 

Here is the differeiit rule” alluded to; “over land acquired by the 
grandfather, over a corody out of mines or the like, settled on him and his 
heirs by the king, and over slaves employed in his liusbandry (or over 
gold and the like; for the word ‘ Dravya is expounded variously) the fa¬ 
ther and the son, when tiie grandfather dies, have equal doininion.” 

i must not omit to mention that there are several texts which put mov¬ 
able and inwiovahle ancestorial proj>erty upon the same footing—hut the 
number and weiglit of authorities are clearly on the otlier side. 

“ Aithougb a father have power to give, at his pleasure, more to seme 
and less to others, when he distributes wealth acquired by himself^ 
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still an unequal flisiribniitm asusT not hi: made tkmugii partiality, resent¬ 
ment, or the like. '—Jagaunatua. 

Caiayayana : —“ If a fal])er during his life, divide the property, lie shall 
not pi efer one of his sons, nor exclude one of them from a share, witlioiit 
a sufficient cause.” 

“ ‘ Without a sufficient cause,'' such as duty and piety, a large hmiily to 
maintain, or inability to earn Ids livelihood and the like, (as explained ou 
the concurrent opinions of Jimutavahana ‘Am\ ihe rest) he shall not prefer 
one son, or, dislinguish him by assigning to him a larger portion ; nor shall 
he exclude one of his sons from a share, or disinherit him, -vvithout a.suffi- 
cient legal cause of exclusion, such as degradation and the like, or spon¬ 
taneous relinquishment of his share. In like manner he should not give 
the eldest a deduction equal to a twentieth part of the estate or the like, 
loithout a sufficient cawse, namely the virtpes kequireo. Consequent- 
Ijh if there he a sufficient cause, he may give a greater portion to one of his 
sons, a deduction of a twentieth part and so forth, to the first-born and the 
rest, and ?io share to an outcast, an eunuch or i\\e like. But if he do give 
a greater portion to one son, through partiality, because he was born of a 
favorite icife, apd give less or none to another sou through resentment, or, 
give the portion of an eldest son to his first-born though destitute of 

VIRTUE, THAT UISTRIBUTION IS INVALID.” 

It is quite impossible to ascertain whether Jagannatlia in this comment, 
supposes the text of to relate to ancestorial, or io self-acquir¬ 

ed propevt^, Had it not been for his conclusion, 1 should have thought 
that he had self-acquired \)VQ^eviy in view ; but when he says the distri¬ 
bution, if unequally made, through partiality, or without a sufficient cause, 
will be invalid, it cannot be supposed that he speaks of property which he 
himself had repeatedly declared to be disposable at the pleasure of the 
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possessor. On the other hand, if this comment be relating to ancestorial 
j>r()j>erty, it will be perfectly snperfluous considering the many texts up¬ 
on which Jaganuatha has imother places relied—but such is the satisfac¬ 
tion to be obtained upon a reference to the Digest. 

Vrihaspati :—“ Sons to whom equal, less, or greater shares have been 
allotted by their father, should maintain:such distribution ; otherwise they 
shall be chastised.” 

3agannatha :—“According to Chandestvara'a.nA others,i/iw text concerns 
weallk acquired hy the father, without co-operation of the sons, and 
the text of Menu concerns property acquired with their co-operation. Ac¬ 
cording to Jinmtavahana and others, the text of Menu should be adduced 
in the case of partition demanded hy the sons, and the text of Vrihaspati in 
the case of partition made by the father of his own accord." The text of 
Menu referred to is as follows: “If, among undivided brethren living 
with their father, there be a common exertion for common gain, the hither 
shall never make an unequal division among them when they divide their 
families.” 

In this (the Cali) age of the world, as we are told by Sri Crishna Tar- 
calancara and many others, there is not any distinction to be made in the 
shares of brothers on nccount of their qualities good or had —and the law 
oi Menu upon that subject is now obsolete. We may however vet have 
recourse to it for the purpose of showing that the division must be equal, 
as the distinction founded upon qualities, no longer prevails. 

Menu then says, “ Of all the goods collected, the first-horn, if he 
BE TEANSCENUENTLY LEARNED AND VIRTUOUS, take the hcst article, w hat¬ 
ever is most excellent in its kind, and the best of ten cows, or the 

like.” 
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But among brothers equally shilled in performing their several duties, 

THEEE IS NO DEDUCTION OF THE BEST IN TEN, OR THE MOST EXCELLENT 

CHATTEL, though some trifle, as a mark of greater veneration, should be 
given to the first-born.” 

“ If a deduction be thus made, let equal shares of the residue be as¬ 
certained and received ; but if there he no deduction, the shares must be 
distributed in this manner.” 

Let the eldest have a double share, and the next horn a share and a half, 
IE these two clearly surpass the REST IN VIRTUE AND LEARNING ; 
the younger sons must have each a share. If all be equal in good qua¬ 
lities, they must all share alike : thus is the law settled.” 

The power of exclusion for certain causes is given by Apastamha, to a 
father. He says, “ Having sati.sfied I'le eldest witli one chattel, let the 
father, who makes a partition in his life time, tissign equal shares to his sons, 
BUT exclude one WHO IS EMASCULAXED, INSANE, OR DEGRADED.” 

I shall conclude these extracts by giving what Jagannalha has said. 

On the distribution niade by a fatlirr in his life time,” and I believe it 
wdll be found liable to the same rem .rk which I before made on his com¬ 
ment upon a text of Catayayana. He says of the father, “ He may distrh 
bate at his pleasure immovable or other properiy acquired by himself. In 
the first place, he may reserve for himself as much as he pleases. Next, 
having given to his first-born a suitable portion, according to law, as a to¬ 
ken of greater veneration due to liira, let him make an equal partition 
among all his sons. But if one surpass the rest in piety or the like, a 
greater share should be allotted to him; or if his condiici be irreverent, a 
less shave; if a heinous offence be imputable to one son, s? -h as enmity to 
|?is father, or the like, no share shall be given to liira, for n is recorded in 



OF GIFTS, 4ND UNEQUAL mSTRIBUTION. 255 

tlic texts of Yajni/awalcya, Vishnu, and Harila, that partition made by a 
father, is solely regulated by his pleasure, and that he may reserve a consi¬ 
derable residue, of which the quantity is not limited. The double share, 
assigned to the father, must he understood as restricted to patrimony left by 
the gvandjather : yet he may distribute i\\e precious stones, pearls and the 
like left by the grandsire, in the sapie mode ivith property acquired by him¬ 
self, agreeably to the text ‘ of precious metals or stones, or pearlsj coral, 
and other movables, the father has power to give or sell the whole.' )Such 
ig the opinion of Jimutavahana and others. The texts of Baudhayana and 
others, suggest equal partition among the sons, and a greater share for the 
eldest. In applying the text of Catayayana, those of Baudhayana and the 
rest must be excepted in the cases stated hy RagJnmundana &i\d others, 
when filial piety, a large family to maintain, inability to earn a livelihood, 
or other allowable circumstance, jwstj/ie# unequal distribution ; or when 
disrespect, or hatred towards the father, or other'bad quality justifies total 
exclusion. It should not be argued that the phrase ^without a sufficient 
cause' intends those virtues uhich constitute the seniority of sons. A father 
Ms power to give greater shares to sons who are eminent for piety or the like, 
THOUGH NOT ENDOWED WITH SUCH VIRTUES ; for iVuredu declares a fa¬ 
ther to be destitute of such power then only, when he is governed by Inst 
wrath, or the like. But if a malicious father do not call dutiful, a son, 
however pious, but born of an unloved ivife, and on the contrary, call him 
an enemy to his father, what shall be the rule of decision ? Since the 

FATHER HAS FULE POWER OVER PROPERTY ACQUIRED BY HIMSELF ,* and 

since the greater allotment, in right of duty or piety or the like depends 
SOLELY ON THE OPTION OP THE FATHER, if he do not give it, who shall 
compel him ? But if he exclude his son from a share, calling him inimi¬ 
cal to his father, he must prove that enmity in presence of the king, or be^ 
fore aqmblic assembly, and then refuse a share. Exclusion from inhe^ 
RITANCE, ON HIS OWN SIMPLE ASSERTION IS NOT VALID. BuT IF HE 
WISH TO ALLOT A GREATER SHARE TO THE SON OF A FAVORITE WIFE, 
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THOUGH NOT DUTIFUL, CALLING HIM PIOUS ON ACCOUNT OF HIS MO- 
THERj HE CAN ONLY GIVE THAT GREATER ALLOTMENT, AFTER PROVING 
THE FACT ASSERTED.” 


How is it possible to reconcile this with what we w'ere told at the out¬ 
set, namely, that '•'■ he •may distribute at his pleasure itnthovable and other 
property acquired by himself?'' It is evident that the writer here sj)eaks of 
self-acquired p\-o\)exiY. And equally evident that w hat lie says, is not con¬ 
fined to direction or advice, or to a declaration of fitness, but that it abso¬ 
lutely declares tlie distribution whicii a man muj make at his own pleasure 
TO BE INVALID if iiis pleasure be the rule by waich he disposes ef the pro¬ 
perty. 

Jagannatlia proceeds, A father has dominion over prop-’.rty acquired 
hy himself Should he give no share to any one son though guilty of no offence, 
and give a share to one guilty of offences, who shall punish him? It cannot 
be affirmed, tliat, under the authority of the texts cited from Catyuyuna and 
Haudhayana, the king' may punish such a father. The law propounds the 
MORAL OFFENCE committed by a father slighting such precepts, but ordains 
no fine ; like the giver of gold to an improper object, thereby committing 
nn oflence, but incurring no civil penalty.” 

Here then we are to conclude, that a distriliiition of that w'hich a niaa 
may dispose of at his oxen pleasure, will, \i unequal, be invalid, 'unless the 
inequality be justified by law- — but lhat the (iistrili liter does not incur a tem¬ 
poral penalty by his act. Our author continues in a strain iiiion which it is 
quite needless to make any observation. He says, “ When this seeming 
difficulty is proposed, some law yers reply ; since the son has a title in the fa¬ 
ttier s estate at the very moment of his birth, ivithout any other euuse (for the 
particle is exclusive in the text of llautama, ‘ even by birth alone a man may 
gain ownership’) a father making an unequal partitiomvitlmil attending 
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in the rules prescribed in codes of law, and giving away the joint property 
to any one person, shall he amerced by the king. It should not be argued 
from the text of Devala that they have no ownership while the father lives. 
There is no difficulty, if the tcant of ownership consist in the want of right 
to aliene such property at pleasure: and it is seen, that a son is incapable 
of aliening wealth at pleasure while the father lives, even though he pos¬ 
sess several property; as in the text quoted in a former book, the phrase 
‘ they have no wealth exclusively their owir,’ must be explained to signify 
only, that they are incapable of aliening it at pleasure ; they are not desti~ 
tute of ownership in such wealth; for were it so it would incidentally pre¬ 
vent religious ceremonies defrayed out of their wealth. Let it not be al- 
Jeg;;ed, that since the words ‘ what they may gain,’ occur in that precept; 
and since it is necessary to establish ownership, because religious rites 
could not otherwise be defrayed ; therefore it is right to explain the text 
as signifying want of dependence: but in this case, since religious rites may 
be accomplished with money furnished by the father, there is no failure in 
the performance of ceremonies : why then take want of ownership as signi^ 
fying want of independence ? The observation of Jimutavahana is therefore 
justified. Since some title must be established, because the texts of law, 
which forbid unequal partition w ould otherwise be irrelevant, therefore in 
this place also, the term ‘ want of ownership' must, from parity of reasoning, 
signify want of independence. Nor should it be affirmed, that the law merely 
slunvs a spiritual offence in making unequal partition, as in neglecting a 
priest who attends in consequence of an invitation to assist at a Sraddlta 
_the priest who attends, has no property in the food provided for the cele¬ 
bration, THOUGH IT BE IMMORAL TO WITHHOLD IT. The text of Nareda 
shows THAT IF AN UNEQUAL DIVISION BE MADE BY A FATHER, IT IS IN¬ 
VALID. If unequal partition be erroneously made by the owner, and his 
property be immediately divested by his volition, and property vested in all 
the sons, or in him who receives the greater PORTION, what useful, 
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consequence couJd/oIloiv from the, consideration that the father had no poivet 
to make such a distribution, which nevertheless would remain in 
FORCE? Therefore is the title of sons to their fathers wealth, even during 
his life, admitted—hut not the power of aliening it at pleasure. According¬ 
ly the text cited in a former book is pertinent in its literal sense. CoiNchiv¬ 
ing THAT THE CONSENT OF THE SON IS PRESUMED IN THE CASE OF PRE¬ 
CIOUS sTaNEs, PEARLS, OR OTHER THINGS whicii have HO long duration, 
being given away by the father, this is propounded in respect of immoi able 
property: and the practice is such. Nor should it be argued that a son 
CANNOT have property in the estate while the father lives, since it has been 
established, that one property resists another concurrent title, lest proper¬ 
ty by occupancy should arise in respect of a chattel not abandoned by its 
owner. It is admitted that thieves .and the like, have property by occu¬ 
pancy even in a chattel which was not abandoned by the owner ; i.r sup¬ 
posing it true, the difficulty is removed by affinning, that one propei ly only 
resists an incompatible property. The title of three descenci: ios, during 
the owner’s life, is mentioned by Baudhayana not as prouncnn,; proj evty 
immediately vested in the son, or other heir, but as jirnducuig a right, 
which entitles him to nliene it at pleasure, but wiiich takes effvci outy, after 
ike father s property has expired. Thus they resolve i.te seeming d.jjiculty." 

Let us now see what Jagannatha says to this resolution of seeming dif¬ 
ficulty. In the first place we must give him the credit of having under¬ 
stood it, and that is a credit in which I cannot pretend to share, fie 
says, “ But that is wrong ; since there is no authority for establishing 
such property ivithiii property; and the laiv oj equal partition bears a difjev¬ 
ent import. For example, equal partition may be considered as precep¬ 
tive like the maintenance of a family out of a man's own ivealth. Thus the 
support of a married daughter residing in her father’s house, (for so the term 
is explained by VijnyanCsivara,) is approved by Fa;wyaieafcya although she 
bave no title to the estate 5 a7id there is no difference so far as the proof oi 
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property is concerned, between the enjoyment of a maintenance, and the re¬ 
ceipt of a share. Vachespati Bhattacharya and others also, do not admit 
of the son’s vested title in the paternal estate, during his father’s life.” 

Whether or not, Jagannatha has defeated his adversary, I shall leave 
others to determine, but there cannot be a doubt of his having refuted 
himself. He first tells us that a father “ may distribute at his pleasure 
immovable or other property acquired by himself.” He then says, “ Exclusion 
from inheritance on his own simple assertion is not valid and again, 

equal partition may be considered AS preceptive, like the maintenance of 
the family out of a mans own ivealth.” That is, he is under a moral obli¬ 
gation by which he may be actuated or not, according to his own will. 

In short, we are taught that there is a plain and obvious distinction be¬ 
tween the rigid a man over self-acquired, and bis right over ancestorial, 
property—and then we learn that his right in each case is precisely the 
same. 

The prevalent opinion certainly is, that a man cannot give tke whole of 
his ancestorial immovable property to one son, in exclusion of tlie rest of 
his sons—but that he may dispose of every sort self-acquired property, 
and of ancestorial movable property, according to his own pleasure. 

From what has been stated, we may, 1 think, conclude that the moral 
restraint applies equally to every description of wealth, and that an un¬ 
equal distribution of any, is ethically wrong. 

The right how ever, is admitted in the one case, and denied in the other 
• —and where the right is admitted, it can hardly be said, that a gift made 
according to the donor swill is to be invalid, because he has given according 
fi) his own pleasure, 
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I am aware that a distinction may be made ; it may be said that a man 
shall be at liberty to dispose of his property w ithout any reason—but he 
sliall lose the privilege of free agency by assigning a false or a bad rea- 
son for the disposal. 

A conversation which I had with the two Supreme Court Pundits does 
not indeed lead me to suppose that such a notion as this is actually enter¬ 
tained, but as it may throw some light upon what follows, I shall give 
the dialogue w ith as much fidelity as 1 can. I took notes as it passed, 
and made out the whole immediately upon my return home, from the 
Court house. 

The Pundits had declared that a father could not make an unequal dis¬ 
tribution of ancestorial immovable property, without being able to assign a 
reason for it —but it appeared to me from the result, that the reason, if 
satisfactory to him ivho makes the unequal distribution, will be sufficient to 
justify a preference given to one son. Of that however others may judge; 
the conversation was in substance, as follows :—■ 

A. The father, you say, may give one son, a larger share of the ancesto¬ 
rial immovable property, provided that son shall have treated him (the fa¬ 
ther) with more respect or affection than the other sons—or, provided he 
had conducted himself, more than any of the other sons, to his father’s sa¬ 
tisfaction. 

B. Yes, certainly. 

A. Then who is to judge of the extraordinary respect or affection, ma¬ 
nifested to his father, by the favored son ? 

B. The father to be sure. There is no other person by whom a judge¬ 
ment can be formed, on the subject. 
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A. Tiien that leaves it entirely in the father’s povrer at his own mere will, 
to give any one son, a larger proportion of his estate, than is to be given to 
Ihe others, 

B, No; by no means. If, for instance, it was discovered, that the gift 
was really made from the father’s extraordinary love for the mother of this 
ihvored son, the gift would be set aside. 

A. Would you set aside the gift made to a son, merely because his mo¬ 
ther was the wife, who was the most beloved of his wives, by the father? 

B. Certainly not; but the gift would be set aside upon a discovery that 
it had been made out of aflection for the mother, and not on account of 
the son’s own merits. 

A. Then if a son really had pre-eminent merits, the gift to him will hold 
good, although his mother was the most beloved of all his father’s wives. 

B. Yes ; but the mother being the most beloved wife, might create a sus¬ 
picion respecting the favor shown by his father, to her son. 

A. Will it not follow that a son of the most, may stand in a worse si¬ 
tuation, than a son of the least, beloved wife ? A gift made to the son of 
a wife not beloved, will be presumed to have been made on account of the 
merits of that son. Yet a gift to a son of the most beloved wife, will be 
viewed with suspicion, because love for his mother, and not the son’s me¬ 
rits, may be supposed to have occasioned the preference. 

B. That may be, in some measure true. Yet still the merits of the son 
so favored, must be ascertained. 


A. But in one case, the gift itself may be some evidence of merit—for having 
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been made without any other apparent cause, merit will be presumed to 
be the motive. In the other case, a beloved object having been mother of 
the donee, a presumption, or a suspicum will arise, that the gift was made 
from a love for the mother, and not on account of the sou’s merits. 

B. That may be so, but the decision will depend upon evidence. 

A. Then the case stands thus :—The gift will not be invalid, because 
made to a son of the most beloved wife—-but supposing it really to have 
been made by the father on account of the love wliich he bore to the do¬ 
nee’s mother, hovv is the fact to bo ascertained if tlie father himself will 
not acknowledge this cause of preierence ? Respect or affection on the 
part of a son towards his father you admit to be a just cause of preference. 
You also admit that the father iiimseif is to judge of this respect or affec¬ 
tion ; and there is not any thing to prevent a son of the most beloved 
wife from being more respectful and affectionate, than any of liis other 
sons, to the fatlier. 

B. The son's beliaviour may lie proved, and if it should appear that he 
was not, by his conduct, more worthy than tiie other sons, then the gift 
will be set aside. 

A. Evidence, I admit, may be adduced to prove that a favored son has 
been worthless or abandoned—but whether he has given more satisfac¬ 
tion than the others have given to his father, the father alone can decide; 
and I presume that the father’s preference is to be justified by the effect 
which his son’s conduct has produced upon his mind. 

B. No, that is not so; because the father may judge partially, and be 
pleased with the acts done by a son of his most beloved Avife; although 
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if the same acts were done by the sou of another wife, they would be dis- 
pleasing to him. This is to be judged of by the law. 

A. That might be proper, if there Avas a law by which it could be judg¬ 
ed, and if the facts were such as admitted of adjudication. The end of 
respect and affection, is to give satisfaction. Is this to be attained by as¬ 
siduity? 

B. Y es; assiduity is one of the means by which that end may be at¬ 
tained. 

A. Generally speaking it may be so. But is it not possible, that a son 
really more desirous than any of the others to please his father, may have 
studied his humours and discovered that of all things he disliked assiduity 
the most ? If from the very respect and affection which you admit ought 
to entitle him to preference, he refrains from assiduity, and thus succeeds 
in giving satisfaction—would you set aside a gift made in his favor ? 

B. No ; not if he acted from kindness and affection, and thereby gave 
satisfaction to his father. 

A. But who is to judge of the motives from which he acted—and if he 
really gives satisfacliou to his father, will you not give him credit for hav¬ 
ing intended it ? 

B. It ought to be BO, if the contrary doec not appear. 

A. flow is tbe contrary to api'ear? Ho gives sriaEraction— and I (?€■ 
not see how it can appear, except i'roiu uu acknowledgement of his own. 
that he did not intend it. 


B. This may be judged of from circumstances. 
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A. It is possible perliaps that the motives of liis conduct may be ascertain¬ 
ed by circumstances—but in general the eflect produced, \viU be the most 
certain test of the intention , It might indeed appear that the nature of a 
father was such, as to make him pleased with ill usage—but this is not to 
be supposed. 

B. vSuch a thing is not to l)e supposed—but if it should appear that the 
case w as so, the gift w'oukl be set aside—because tliere must be merit on 
the son’s part. 

A. If tliere be ever so much merit, the father is not bound to reward it. 
He may riiward it if lie [ileases. 

B. That is very true. 

A. Then he exercises his ow'n Judgement and rewards what he conceives 
to be merit. How is he to be controlled? 

B. Not unices it appears tliat he was mistaken, 

A. He cannot possibly be mistaken as to having been pleased or other¬ 
wise, by the conduct of his sou. It seems (lien to be rediumd to ihe sou’s 
motive— and the kindest motive may make him refrain from imporiunale 
attentions or open acts of affection. He may be convinced that even a 
seeming inattention, will be the conduct most pleasing to his fatlier—and 
so it may prove to be by the preference given to a son, who so conducts 
himself. 

B. Yet if it can be discovered that the son did not act with affection, 
and respect—or that the father was mistaken in preferring him to lys othes 
pons, the gift will be set aside. 
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A. Hoes it not now come to tliis ! The father may give a preference to 
vliat sou who lias treated him with the most affection and resj)ect—on the 
degrees of affection and respect the father is to judge. He decides accord¬ 
ing to his conviction. As to wliat really pleased himself he cannot he mis¬ 
taken. It is admitted that extraordinary love for the son's mother will not 
defeat tiie claims which he may have, in virtue of his own conduct to his 
father. He gives more satisfaction than the other sons give. How is it to 
he shown that lie did not intend to do that whicli he has actually done? 

Here tl;e conversation ended ; the Pundits declaring that they could not 
say more than they had said. 

If is not, I think, easy to conceive how such reservations can qualify the 
ahsolute right of making an unequal distribution, even if it should proceed 
from the falher's caprice. 

1 shall now give the substance of an opinion delivered by the Pundits 
to the Master of the Supreme Court on the fith of .April, 182!. The whole 
will be found, question and an.swer, in the appendix. The case was one 
of a father who had eleven, sons, and property to the amount in value of tot 
htkhs of Rupees: out of this property, he had, in his life lime, given an 
ancestorial Talook to tlie value of one lakh of Rupees to one of his sons, 
d'hc son who received this anccslorial inimovahle property in the life time 
of his father, shared upon his death equally with the other ten brothers 
m the residue; that is, he got one lakh of Rupees out of ten lakhs, and 
got his proportion of the remaining time lakhs, as he would have done if 
lie had not received any thing from his father, and as if the tiine lakhs had 
made the whole estate, 

The Pundits declared that a father could not give the whole of his 
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cestorial landed property to one of his. sons, to the prejudice of the others — 
but if one had a larger family than the others, or was infirm, that the father 
might make an unequal distribution in his favor. That a father might ia 
his life time, give away an ancestorial 'Falook to one of his sons, provided 
he left at the time of his death, sufficient for the support, iii a respectable 
manner, of the rest of his family. That he might give away such ancesto- 
rial Talook to one son, although that son had not a larger family 

THAN THE OTHER SONS, AND ALTHOUGH HE WAS NOT INFIRM, IF THE 
SON TO WHOM HE GAVE THE ancestoriol Talook, WAS MORE ATTENTIVE 
TO HIM THAN THE OTHER SONS WERE. ThAT THE FATHER WAS TO 
JUDGE OF THE ONE SON BEING MORE ATTENTIVE TO HIM THAN THE 
OTHER SONS, but that he must Judge according to the shaslras. That if 
the father had eleven sons, some of age and some under age, who all be¬ 
have TO HIM equally WELL, he might, in his life time, without contem¬ 
plating a division of his estate, or his own death, give to his eldest son, 
a Talook, being ancestorial property, worth a lakh of Rupees, the ivholepro¬ 
perty being ivorth ten lakhs — that such gift is valid —and that it might 
be made to any one of his sons, as well as to the eldest son. That suck 
gift will NOT deprive THE SON SO OBTAINING IT, of kis proportion of the 
remainder of the property, when it comes to he divided. That the extent to 
which a father may go, in making a gift of his ancestorial property to one 
son, is not specified. That out of ancestorial property ivorth ten lakhs of 
Rupees, a father may give to any extent to one of his sons, provided 
HE leaves enough FOR THE OTHER SONS. But that he cannot make 
such gift, of ancestorial property, to any person not his son, although he 
may give a small proportion, about one biggah, for instance, out of fifty 
biggahs, for charitable purposes. 

Before 1 conclude this chapter, I shall compare this opinion with that 
which one of Pundits {Tarapershad) gave to the Sadder Dewannee 
Adawlut, upon a similar question. Tarapershad had died, and had been 
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rncceeded by another, between the time when the above opinion was 
given, and the time of my conversation which has been recited. So far, 
therefore, as the opinion, and the conversation agree, we may say we have 
the concurrence of three Pundits. 

In the opinion it is said, that a father may make a gift to any one son, if 
that son was the most attentive to him or if all his sons were equally at¬ 
tentive. That he (^the father) is to judge of this attention, but that he is 
to judge according to the Shastms. From the conversation it may be in¬ 
ferred, that a judgement is to be formed by the same criterion—but it ap¬ 
pears to me, that the whole difficulty remains. The right of preferring 
one son to another, depends upon sensation alone, and if that cannot he 
brought to a standard, the father’s own will, or opinion must, as I con¬ 
ceive, be conclusive as to his right. 

In <he opinion given by the Pandits, to the Master of the Suprenje 
Court; there is certainly an ajipareut contradiction. The Pundits say the 
father may make a gift to that son who had been more attentive to him 
than his other sons had been. 'That he is to judge of the degrees of atten^ 
tion —but that he must judge according to tlie Shastras. They again say, 
if all the sons behave equally well to their father, (i. e. if they have been all 
tepially attentive) that he may make a gift to any one of them. Here we 
have a distinct assertion of the father’s right to make a gift to any one of 
his sons, ivithout assigning any cause J'or his preference. How then, can 
it be said that the father must form a judgement upon the relative atten¬ 
tions of his sons, and that he must form his judgement according to the 
Shastras ? 

Having gone so far, may I now venture to say that the true, and only 
intelligil>le, qr.estion is. Has the father, or has he not a right to make any 
unequal distribution among his sons, of ancestorial immovnhle property 1 

H h 2 
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It is triflirg to say that lie may do so, upon certain considerations, if 
tliese considerations be imaginary, or if proof of their real existence can-' 
not possibly be obtained. 

How ever sinful the act may be, it is as I conceive, admitted that a man 
can legally, give away from his family, or make unequal distribution 
among them, of movahh property, wheihexancestorial ox self-acquired- —and 
that he may dispose, in the same manner, of self-acquired immovable pro¬ 
perty. 

Whether or not his direct descendants, in the male line only, (i. e. his 
sons, grandsons, and great grandsons,) are protected against his gifts, 
or unequal distribution of ancestorial immovable property, may perhaps be 
said, to have been as yet unadjudicated. 

1 shall hereafter notice the decisions which have taken place in the Sud^ 
der Deivannee Adaivlut respecting the right of a man to make an unequal 
distribution among his sons oi ancestorial immovable property. In the Su¬ 
preme Court, this right does not appear to have been ever doubted. De¬ 
cisions certainly have taken place, in which such a right may be said to 
have been assumed—and upon one occasion, the Court has declared dis¬ 
tinctly, that the possessor of ancestorial immovable property, may make 
an unequal distribution of it among his sons by his w ill. 

In the cause between Rajkisno Ronerjea ^ al. v. Taraneyclmrn Bo- 
nerjea 4 - al. (in which the Pundits gave the opinion I have spoken ofj an 
issue was directed to try whether or not the Tulook which had been given 
to T'araneychuin Bonerjea (for he was the son who had received a gift of 
it from his father) was his separate pro))erty. This issue might have 
raised the question of law, as to the father’s right of making such a gift- 
hut it never was tried. 
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It was directed in August, 1819. In March, 1820, it was, by consent 
of the parlies, referred to the Master to enquire and report touching the 
matters in difference. The issue was to be retained until the report should 
be made—and if the report should be confirmed, judgement was to be 
signed accordingly. Among other proceedings in the Master’s office, the 
Pundits were examined in April, 1821 ; and in February, 1822, the Mas¬ 
ter reported (and his report was confirmed without opposition) that the 
Talook in question was the separate property of I'araneychurn Bonerjea. 
Here the matter rests, and the proceeding has been hitherto acquiesced in. 

A case has been decided upon the will of Soorjeecomar Tahoor in the 
Supreme Court. This case will be more fully stated in the chapter on 
Wills. 

Soorjeecomar left a widow but no child ; and he made a will by which 
all his property, consisting in part of ancestorial immovable estate, M’las 
given to his brothers. By this w ill he had made a provision, which he 
considered to be a suitable one, for his widow. 

The will set up was alleged to have been forged, and upon that ground 
alone, it was contested by the widow. It was found to have been duly 
executed, and here the case ended. 

If it had been established as law, that a man cannot make a gift or an 
unequal distribution of ancestorial immovable property to the prejudice of 
any of his descendants, it might not have followed that he, being childless, 
would be held under the same restraint, when giving to his brothers, where 
the widow is to be prejudiced by the gift. 

In principle however, it appears to me, that a discrimination could 
hardly be made, without subtility. The parties, in cases which have been 
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determined, were descendants, but a widow, where there are not descend¬ 
ants, is the undoubted heir, although she may not have more than a life 
interest in the estate. This interest she has in ancestorial immovable, as 
well as in other, property ; and if it be certain that a son cannot be disin¬ 
herited by his father, it is not easy to conceive how a widow, no son being 
in existence, can be disinherited by her husband. If there be sons, she is 
to be provided for, like the sons, upon partition. 

I do not know that such a question, as that relating to the widow’s rights 
in this respect, has ever been raised. It was open no doubt, in the case 
of Soorjeeconiar 2'akoors will, and, as the Court was at the time full, I ara 
sorry that it passed sub silentio, for in that, and all other cases the deci¬ 
sion of a Court, competent to decide, would certainly have been very 
desirable. 

Upon a comparison of what has taken place in the Supreme Court, with 
what has taken place in the Stidder Deiaannee Adawlut —and a compari¬ 
son of the decisions in the latter court witli each other, 1 fear we shall not 
be satisfied that the law respecting a right in the possessor to dispose of 
ancestorial immovable property at his pleasure lias been finally settled. If 
the existence of such a right should be recognized, all further enquiry will 
be superfluous—^but if the right shall be denied as it may prejudice descend¬ 
ants, I know not how it can be admitted to the prejudice of widows. 

In the present chapter I propose to confine myself to the law as I find 
it written in the books, and to decisions which have taken place in the 
Sudder Dewannee Adawlut. When I come to the chapter upon Wills, I 
shall have occasion to notice the proceedings which have taken place in 
the Supreme Court upon this important subject. 

I do not presume to give any opinion of my own—^but on this point, as 
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well as on other points, I have ventured to offer some (having suppressed 
many) of the observations which occurred tome, in a confidence that they 
will not be deemed obstrusive, or attributed to arrogance upon my part. 

I shall now proceed to the decisions which have taken place in the 
Sudder Dewannee Adawlut, upon this very important subject. 

The first case came before, and was decided by, the Supreme Council, 
then the Sudder Deivannee Adawlut. This was in February 1792, and 
prior to an existence of the Sudder Dewamiee Adawlut, as it is now esta¬ 
blished. 

The case was that of JEsJiancJmnd Rai v. Eshorchund Rai, and it is re¬ 
ported page 2 of the Sudder Dewannee Adawlut Reports, vol, 1st. 

It was as follows—In the year 1781, Kisheneliuvd, Zemindar oi Nud- 
dea, by a deed of gift, executed shortly before his death, reciting that he 
was infirm, and approaching to his end ; that his Zemindary (termed by 
him his Raj or principality) had never been divided ; and that he wished to 
prevent quarrels among Ids sons, respecting it, after his death ; settled the 
whole Zemindary, with its honors, on Sheochund, the eldest oj his four sur¬ 
viving sons, tvith pro visions for the three younger sons payable out of the 
Mohashira, or proprietary income of the Zemindary. 

It appears by the report that Kishenchund had liad six sons, but that 
two of them were dead, having left adopted sons, for whom also Kishen¬ 
chund made a provision. By the report, it is not set forth Sheochund, 
the eldest surviving son of Kishenchund, was the eldest of the family —yet 
I should think (considering the o])inions of the Pundits,) if either of the 
deceased sons, had been Ibc elder brother of Sheochund, that it might have 
made a difference in the case. 
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The report however proceeds: The eldest son (i. e. Sheochiind) was ac¬ 
cordingly put ill possession of the estate—and was succeeded, upon his 
death by Eshorchund (the Respondent) his son. 

In August, 1789, Eshanchund one of the younger sons of 

KishencJmnd, brought his suit in the Zillah Court of Nuddsa, against his 
nephew Eshorchund. 

In this suit Eshanchund claimed a fourth part of the Zemindary. This 
claim he made, as one of the sons of Kishenchund, on the ground, that by 
the Hindoo laws of inheritance, each of the sons urns entitled to a portion, 
that the disposition made by Kishenchund was not a gift, and, at all events 
that he had not by luiv, the power to make one. Against this claim Eskor- 
chund set up his title to the whole estate, upon tlie deed of gift made by 
his grandfather, in his father’s favor. 

The cpiestion was, whether or not Kishenchund was legally empowered 
to make the gift Avhich he had made of the Zemindary. 

Numerous Pundits, of different pai-ts of the country %vere considted ; 
and by a majority of their opinions, a settlement of the Zemindary on the 
eldest son, icith a provision made for the younger sons, was pronounceo 
TO BE EEGAL. 

The Judge ol Nuddea decided in favor of the validity of this gift, and 
the title derived from it by the defendant. He accordingly declared the 
defendant to he entitled to the ivhole Zemindary, subject to the pecuniary 
provision which had been made for tlie Plaintiff—and the Sadder De^ 
wannee Adawlut, upon the Plaintiff’s Appeal, affirmed the Judge’s decree. 

The opinion delivered by two distinguished Pundits (Jagannath and 
Kerperam) was founded on the following reasons: 
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ist. According to law, a present made by a father to his son, through 
affection, shall not be shared by the brethren. 


2d. What has been acquired by any of the enumerated lawful means, A- 
MONO WHICH, Inheritance is one, is a fit subject for gift. 

3d. A co-heir may dispose of his own share of undivided property. 

4th. Although a father be forbidden to give away land, yet, if he ne¬ 
vertheless DO so, HE MERELY SINS, BUT THE GIFT HOLDS GOOD. 

5tli. Raghunandana in the Dayatativa, restricting a father from giving 
l.ANDS to one of his sons (but clothes and ornaments only) is at variance ivitk 
Jiniuta Vuhanu, whose doctrine he espouses, and who only says, that a fa¬ 
ther ACTS BLAMABLY IN SO DOING. 

<3th. A principality may lawfully, and properly be given to een eldest son. 

Of these reasons it will be seen, that the 1st, 2d, 4tb, and 5th, icithout 
reference to the nature of the property in question, declare the father’s right 
to make an unequal distribution., or a gift, of ancestmial immovable proper¬ 
ty. Nay, in the second reason, this right is founded upon the very fact of 
the property being acquired by Inheritance. 

The publication of these reports was not begun for several years after 
the above decision took place—I infer from their heading that the first 
number could not have been printed before the year 1805. 

A remark upon the case has been subjoined to it, which I presume, is 
.from the .ludges, or one of the Judges, of the Sudder Deivannee Adajwlut^ 
it is as follows 

1 i 
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“Admitting- the father’s disposition of his estate in favor of his eldest 
son, to have heen an improper exercise of power on his party as possessor of 
the HEREDITARV patrimony, still the validity of a gift actually made 
hy a father, is affirmed by Jimuta Vahana. For since the gift of the entire 
estate to a stranger would have been valid, (however hlamable the act 
of the giver might be,) the donation in favor of one son, with provision for 
the support of the rest, would seem to be equally valid, according to tlie 
doctrines received in the province of (Bengal. And, after extendmg to the 
case of sons, no less than to that of strangers, Jimuta Vahana s position res- 
pecting gifts valid, though made in breach of the law, it becomes ne¬ 
cessary to the consistency of the doctrine, equally to maintain, that a 
father s irregular distribution of the patrimony at a partition made by 
him in his life time, in portions forbidden by the law, shall, in like 
manner, be held valid, though, on his part, sinful. No opinion 
was taken from the law officers of the Sadder Court in this case. Btit it 
has been received as a precedent which settles the question of a fa¬ 
ther’s power to make an actual disposition of his property, 

EVEN CONTRARY TO THE INJUNCTIONS OF THE LAW, WHETHER BY GIFT, 
OR BY WILL, OR BY DISTRIBUTION OF SHARES.” 

Thus, as it appears to me, this decision has been adopted, and confirm- 
ed by the Sudder Dewannee Adawlat. 

It must be observed that the law of the Mithila school, is different from 
that which prevails, (or rather that which by the above decision seems to 
have prevailed,) in Bengal —and yet the case of Sham Singh, appellant, v, 
Mussumut Umraotee, on the part of KaleeSur Singh, a minor, respondent— 
Sudder (Dewannee Adawlut (Reports —Case 13 of 1813-—may cast some 
doubts upon the law, even as it prevails in (MiChila —for it would appear, 
that there, a man may by deed make a gift of property to one son, provid¬ 
ed the gift be accompanied by possession. At all events, as the doubt 
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^enris to have arisen upon the ground of the case being one, which ought to 
he decided hy the law as it prevails in 3Iit'hila, it may be inferred that it 
M’ouid have been otherwise by the law as it was then supposed to prevail 
in Bengal,. 

In the year 1804, Sham Singh (the appellant) brought an action in the 
Zillah Court of Bhagxdpore to recover from Mussumiit IJmraotee (the Res* 
pondent) one half of the Talook of Bikrampore Chukramy. It was stated 
by the plaintifl’, that the estate in question descended from Hurhur Singh 
to his two sons Joyraj Singh (the father) and Udbhoot Singh (the uncle of 
the Plaintiff.) That Udbhoot Singh, being the elder brother, his name was, 
according to usage, registered in the office of the Collector, but that he 
and Joyraj Singh jointly, shared the profits of the estate. That Joyraj 
Singh having died, his son, (the A ppellant) succeeded to his (Joyraj Sing's) 
rights, in partnership with his uncle Udbhoot Singh. That during this part¬ 
nership, Udbhoot Singh purchased, out of the profits of the ancestorial es¬ 
tate, in his own name, but upon the joint account of himself and the ap¬ 
pellant, the Mouza of Jypjor Chohur and another village. That in the 
year 1210, B. S. Udbhoot Singh leaving the respondent, his wddow, 
and two sons ; Kalee Sur Singh, and Zulini Singh. That in the same year a 
proclamation was issued by the Collector of the Zillah of Tirhoot, in which 
district the estate w'as then situated— J'rom which it had been subsequent¬ 
ly separated, and annexed to Bhagulpore. That this proclamation re¬ 
quired the heirs of Udbhoot Singh to come in and make a settlement for 
the lands, but that the appellant was prevented by severe illness from 
hearing of the proclamation. That the respondent appeared before the 
Collector as heir of Udbhoot Singh, and procured a settlement of the whole 
estate in her own name. That she wu’ongfully took possession of it all, and 
still withheld from the appellant, the half share to which he was entitled, 
and which by his action he sought to recover. 


I i 2 
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To this demand, there was a general denial of the troth of the plaintiff’^s 
statement—and the defendant alleged that Hiirhur Singh (the father of 
JJdhhoot Singh and Joyraj Singh) had a short time before his death made 
a gift of the ivJiole estate to his eldest son Udbhoot Singh, and made a pe¬ 
cuniary provision for the younger son Joyraj Singh. That Udbhoot Singh 
accordingly took possession the year after his father died, and kept pos¬ 
session until he himself died— that he took and kept possession as sole pro¬ 
prietor That, before his death, he hequcathed i\\e estate to his eldest soa 
Kali Sur Singh ; during the period of whose minority, the res^mndent 
Mnssumut Umraotee was to be the manager. That the appellant’s father 
Joyraj Singh, had never enjoyed any share of the estate with his brother 
Udbhoot Singh —and that the appellant had not any right to the share 
which he claimed. 

The Pundit of i\\e Zilluh Convi declared the gif thy a father of the ivlioU 
of an ancestorial immovable estate to one of his sous to the exclusion oj'ano¬ 
ther (if that other loas not necessarily v>isQV khirmn for participation, on 
account of some defect natural, or incurred) to be illegal. He further 
stated that sons were entitled to equal participation in an ancestorial es¬ 
tate. There was evidence to prove the purchase of Jypoor Chohur and 
the other village by Udbhoot Singh to have been made on the joint account. 
Upon this, possession of the half share claimed by the plaintiff, was de¬ 
creed to him. 


The respondent appealed from the above decree to the Provincial Court 
of Moorsliedabad, and the Pundit of this Court declared, that the gift 
whereby Hurhur Singh teas stated to have conferred the whole of hIs 

ANCESTORIAL IMMOVABLE ESTATE ON HIS ELDEST SON UdBHOOT SiNGH, 

WAS VALlD^ The decree of the Zillah Judge was hereupon reversed, and 
the appellant tvas adjudged to be entitled to maintenance only, from the re's- 
pondent. 
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rrom this reversal, S/iam Singh appealed to the Sadder Deicannec Adan- 
lat — and there it appearing that the estate, to the half of which ike ap¬ 
pellant laid claim, had been generally considered as situated ix i in: ui;o- 
vi.NCE OF IMit’hila, and the parlies themselves having in answer to a epies- 
tion pul by the Court, admitted that their religums ceremonies connected 
ivilh funeral and marriage, and other observances, were governed by the 
.Mit'hila Shaster, the opinions oj the laio officers of this {the Sudder De- 
•wannee Adaivltil) Court, of the Provincial Court of Patna, and of the Zil- 
lah Court of Tit hoot, icere required, as to the legality, or otherwise, (accord¬ 
ing TO THE Mit’hila Shaster) of the ullegpd gif t by Hurhur Singh, of 
THE WHOLE IMMOVABLE ANCESTREL ESTATE TO HIS ELDEST SON UdBHOOT 

Singh. The Pundits of the Zillah and Provincial Courts, differed in 
oviMON ivith regard to the law in this case, such gift being pronounced in¬ 
valid by the Pundit of the former Court, and valid by that of the latter’’’ 

Tlie Pundits of the Sudder Dewannee Aduwlut, wei’e then called upon 
to state, by the Hindoo law as current in Mii’hila, tvhether the gift set up 
by the defendant teas valid, and whether it icould he complete ivilhout sei¬ 
zin being given by the donor in his life time. 

The opinion of these Pundits was such as to induce the Sudder Dewan¬ 
nee Adaivlut to affirm the decree of the Zillah Judge—and to reverse that of 
the Provincial Court. Sham Singh therefore, the appcdlant, became entit¬ 
led to half of tlie property which liad descended (vom Hurhur Singh — and 
also to half of that which had been purchased by Udbhool Singh with the 
profits arising out of Ilurhur Singh’s eAuie. 

Previously to this decision, and in the year 18U2, another decision which 
1 shall next mention, had passed in the Sudder Dewannee Adaivlut, by 
whie.ii it was ileclarcd, that a gift made by a father of the whole of the an- 
cesturial properly to one of his sons,, in exclusion of the other sons^ 
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WAS A VALID GIFT ACCORDING TO THE HiNDOO LAW AS IT IS CURRENT 

IN Bengal. 


From wliat I have already stated, I infer that the Sudder Dewannet 
Adaudul would not have entertained any doubt, if the case of Sham Singh 
V. 31ussumul Umraolee had depended upon the law as it is current in Ben¬ 
gal —but, that tlio question was doubtful^ as it depended upon the law of 
Mil'hila. 

T shall now give a few extracts from the opinion given to the Sudder 
Beicunnee Adaiclut by the Pundits of that Court, because they appear to 
admit that the ichole uncestorial property may be given, {provided the pro¬ 
per forms, and possession, uccompanp the gift') by a father to one of his 
sons, in exclusion of the other sons, even according to the laic, as it prevails 
in Mil'hila. 

The Pundits say, if a father shall thus express himself with reference 
to his eldest son, “ He will become sole proprietor on my death, and my 
younger son will be provided for by him, with a suitable maintenance” the 
gift cannot take place, from the omission of the word ‘/Am’(donati¬ 
on) in the expression; whicli, both according to tlie Shusters, and the 
current practice of the country, is essential to complcle the gift. 

They go on to say supposing the word ‘ Ban to have been expressed 
in the above sentence, still the gif I cannot be considered valid; because, a 
f ather and a son possess an equal right in uncestorial immovable property — 
consequently the younger brother s right is established, and the estate becomes 
joint property, the gift oj tvhich is illegal, and a veu)!AL gift under any 
CIX tCUMSTANCES, OF IMMOVABLE PROFERTV, UNLESS SUPPORTED BY A 
HIBBENNAMEir, IS INVALID. 


The Pundits then say, “ The authorities agreeably to which this (their) 
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hehusta has been delivered are the Vivada Retnecara, Smriti, Samoo- 
chyu, Vivada-clmndra, Vivada-ehintamoni, and other texts current in 
Mit'hila.” 

Tlie texts cited go to show that the rights of a son, and grandson, to 
property acquired by the gi’andfather, are equal—that neither shall have 
greater nor less than another, and that the son of the deceased has no op¬ 
tion to give it away also, that this right extends to movalle, as well as 
to immovable, property acquired by the grandfather. That a verbal mort¬ 
gage is valid, if the mortgaged property remains in the hands of the mort¬ 
gagee—\mi that A GIFT IS NOT VALID UNLESS THERE BE A DEED EXECUT¬ 
ED BETWEEN THE DONOR AND THE DONEE. Further, that saU, mort- 
gage, partition, or gift, of immovable property, is valid, provided a deed 
be executed to that effect, in ivhick case, all cause of complaint is re¬ 
moved. 

In answer to a second question, these Pundits say, Stipposing the do¬ 
nor to have made a gift of the above mentioned property, but not to have 
given the donee seizin during his lifetime, THl^, verbal gift is 

INVALID, BECAUSE THE DONEE HAS NEVER BEEN IN POSSESSION OF IT. 

The authorities cited go to prove that a hibbennameh executed, and at- 
jested by credible witnesses, shall not be valid unless possession shall have 
been given. 


Whether or not a deed of gift, with possession delivered, would be suffi- 
lentin Mit hila, to make a valid title to the property, may be considered 
-but at all events the decision now spoken of, was founded upon the 
Hindoo law of Mit'hila, and upon that law alone. It will be seen, that even 
.)on the ground of the Mit’hila law, there was a disagreement in opinion 
otween the Tirhoot, and the Moorshedabad, Pundits, 
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I now come to the case of Mamleoomar Neaee JSacliesputtee v. Kishen- 
Itunkar Turk Bhoosmi, Cause 18 of 1812, 2d, Sadder Dewannee Adawlut 
Reports, page 359. 

These parties were full brothers. The Respondent Kishenkunkar, the 
elder, and the appellant Ramkoomar Neaee, the younger. 

In 1803, an action was brought in the Registrar’s Court of the Zillah of 
Nuddea, by the appellant, to recover from the respondent, (his elder lro~ 
Iher,) a garden in Mouza JB'/iafpara. Tlie appellant, ( the younger brother,) 
claimed this garden as having been part of the estate of Ramcont’h Sooh- 
harn his fathei*, who, as he (the appellant) alleged, had by a Danputra, 
(or deed of gift) made over ivJiole of his property to him (the appel¬ 
lant.) 

The appellant alleged that his flither had, in 1795, made over the whole 
of his property, real and personal, to him. That he had since then, been in 
possession of it all, with the exception of the gardenia dispute—and tliai 
the respondent had in the year 1801, possessed himself of the said garden. 

It will be here observed that on an allegation by the younger brother, 
that his father had made a gift to him of the whole property, this proceed¬ 
ing was instituted for the purpose of recovering a garden, which had been 
the fiither s, and which was the only part of the father s property, not in 
actual possession of the younger son. The year 1795, (the period at which 
the appellant alleged his father had made a gift of all his properly to him) 
corresponds w ith the Bengal 1202. 

The respondent, admitting the garden to have been part of bis father’s 
estate, pleaded that he (the father) had in the B. Y. 1191, made over to 
inm, by a deed of gift, one half of his property real and personal; and that 
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afierwards in ine B. 1^. 1201, he had executed another deed of gift, trans- 
/erring the remainder of his property to him (the elder brother,) averring, 
flint sin e tliis latter period, he (the elder brother') had been in possession 
of liie ivhole of his father s estate, the garden in question included. 

These three several deeds of gift were produced before the Registrar of 
the Zillah Court of Nuddea, who issued a pertvannah to the father of the 
toutending parties, (for he was still alive) calling upon him to attend in 
person, or by Vakeel, and to declare as to the authenticity of the deeds, 
|)roduced by the several claimants. The father in his answer, declared 
that he had never made over any part of his property to his cider son, (the 
respondent) vvho had always behaved undutifully towards him, and that 
the deed produced by the younger son (the appellant) was authentic. The 
Registrar decreed possession of the lands to the appellant, with costs 
against the Respondent. 

The Respondent appealed from this decree of the Registrar, to the 
Judge—and further evidence was taken. The father still adhered to his 
Conner declaration, and the Zillah Judge affirmed his Registrar's decree. 

The father, Ramkaunt, died, and an ap])eal against the two former 
decisions was preferred by the Respondent, to the Provincial Court of 

Appeal. 

This Court passed a decree, reciting, that the evidence on each side, as 
to the execution of the respective deeds of gift, was equally entitled to cre¬ 
dit. That the father, from his extreme age, Avas probably not in the full 
lOHsession of his reason, and had been persuaded by his sons, alternate- 
y, to execute all the deeds. That the deeds, executed under such cir- 
::iiiastances, Avere inadmissible by law, and that, setting them aside, each 
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party was entitled to share equally in his father’s estate, 'The former de^ 
erees tvcre therefore reversed, and a moiety of the disputed land was adjudged 
to each party. 


Jlcmkoomnr, dissatisfied with this decree, presented a petition for a 
special appeal to the Sadder Deivannee Adawlut. That Court, consider¬ 
ing the opposite decisions of the Courts below, that there was no proof of 
the father’s imbecility, when the deed of gift was executed, and that the 
decision was stated to involve property to the amount of 40,000 Rupees, 
admitted an appeal. 

Upon going into the case, it appeared there was no reason to believe 
that the father had not been in perfect possession of his senses, when he 
executed the deed of gift in the B. Y. 12(t2. The question then was whe¬ 
ther or not the father was justified hy law, in having made such a disposition 
of his property. 

The following question w^as put to the Court Pundits, “ If a person of 
the Brahmin tribe during the life time of his eldest son, transfer hy gift, the 
ivhole of his estate, real and personal, ancestrel, or acquired, to a younger 
son, IS SUCH A GIFT VALID, OR NOT VALID, according to the authorities 
current in BengalT Hhepundits stated, “ that such a gift was valid, 

thouo-h. THE GIFT OF THE WHOLE ANCESTREL PROPERTY BEING FORBID- 
DEN, IT WAS IMMORAL.” 

The Sudder Dewannee Adawlut passed final decree, reversing the deci¬ 
sion of the Provincial Court, and affirming the decrees of the Registrar and 
Judge. Costs of suit in the Provincial Court and in the Sudder Dewannee 
Adaivlut to be paid hy the Respondent. 

I shall only add, that the parties, having been Brahmins, cannot make 
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3f?y difference, respecting the law, and that there is a note at the end of 
ihis !'(port in the following words : “ 21iis doctrine teas followed in a for¬ 

mer case.'— EshancJiund Kai v. Eshorchund Raivide Reports, vol. i, jyage 
2, part Is#.” 

These two cases must have been well considered, and the law in both, 
was ccft tainly brought fully to the notice of the respective Courts, before 
which the questions had come. It w'as therefore with some surprise, that 
1 found a third, and a subsequent decision, contrary to the former two, 
und upholding a doctrine opposite to that, whicli I bedieved the first de- 
circes had established. 


1 now speak of the case of Ehowannyclmrn Bunhoojea v. the heirs of 
Rumkaunt Ihmhoojea, Cause 15, of the year 1816, vol. h. Sudder Dewan- 
nee Adawlut Reports, page 54G. 

I shall, in the first instance, give the marginal summary of tliis case. It 
is “ A H issanama, or deed of partition, made by a Hindoo father, in wliich 
he allots to his sons portions of his estate, movable and immovable, an- 
cesirel and acquired, but which disposition was not carried into etiect 
during his life time, is not binding on his sons after his death. If by the 
tleed, an tmequul distribution be made of the ancestrel immovable proper- 
tv, mch disposition is illegal and imvalid ; as is also the distri- 

Inilion of property acquired by the father, and oi movable ancestrel proper¬ 
ly, if made under the influence of a motive, which is held in law to depri\ e 
fc. person of the powder to make a distribution.” 

The case itself is thus stated; The appellant brought an action in the 
‘Zilluh Court of the Tiventy four Pergunnahs, against hisfatlier Ramkaunl, 
luis lirotliers Gyaram and Ananchund, and against Mussummat Taramunee, 
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and Mtissummat Purhutlee, wives of liis brother Liilehinarain. A. diort 
time before the institution of the suit, Rmnkmmt had executed a Bissa- 
nama, or deed of partition, allotting shares of his eiit'die movable "and immov- 
ahU, ancestorial and acquired, among his sons, for the avowed purpose ©f 
preventing disputes among them afterwards. 

After deducting a small portion of the estate for his own support, and 
for charitEible purposes, the remainder of the property was stated, and 
allotted as followed ; a statement of it is then set forth. 

The deed of partition had been duly registered, but on an attempt be¬ 
ing made to carry it into elfect, this suit was instituted. 

It was stated that Radhakishen, the plaintiffs grandfather, left two sons, 
Ramram Bunhoojea, and Rumkaunt Bunhoojea, (the latter was plaintiff’s 
fadier.) That they (Ramram and Ramkaunt) lived upon the patrimonial 
property, that Ramkaunt was unfit for business, but that JRawiram acquired 
separate wealth; that Plaintiff traded under Ramram, and made money; 
that Ramkaunt on Ramram's death, brought his {Ramram's) property into 
the joint stock, and that the estate was improved by the plaintiff’s money. 
Plaiutifl’ objected to the Hissanama, because it teas ivritten ivithout his 
knowledge, because his father ivas eighty years of age and not in possession of 
his senses ; because Lukhinarain s wives coiddnot, tvhile their husband lived, be 
entitled to a share; because the Hissanama included plaintiff's separate pro¬ 
perty ; because the land had been encreased by his exertions, yet none of it 
assigned to him; because 41,000 rupees were falsely said to be in his hands, 
and because the deed did not specify the mercantile concerns of the patrimo¬ 
nial estate. He prayed that the deed might he set aside; that he might be 
exonerated from the false charge of 41,000 rupees. That he might have his 
own several property, and the money he expended in erecting buildings, and 
One-third of the joint ancestorial estate, it having been improved by his ex¬ 
ertions. 
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To this Ramkaunt (the father') insisted upon his right to divide the real 
and personal estate, as he pleased. He denied separate property in the 
plaintiff, and the employment of his exclusive funds or industry, in the 
acquisition of joint property, admitted that plaintiff had the management 
of the landed property, but affirmed that other sons had been employed 
in different departments, for the benefit of the family. He stated that he 
had excluded Ijukhmarain on account of his mismanagement and bad 
conduct, and that be had given his share to his wives, that he might not 
be left wholly destitute; he averred that tlie claim against plaintiff of 
41,000 rupees was just. He said all the ancestorial estate had been includ¬ 
ed in the partition, and that he w'ould make such a disposition of the 
mercantile concerns, as he might judge proper. The other defendants 
pleaded the general issue. 

The Zillah Court declared the Hissanama to he invalid and illegal, he- 
cause the plaintiff ivas not a party to it, and because it was incumbent iip- 
on Ramkaunt, before he made a partition of the joint ancestorial property, to 
obtain the consent of all his sons. The Hissanama was decreed to he void, 
and of no effect. Possession of the property acquired by the plaintiff, teas 
ordered to be given to him—and the joint property ordered to be distributed 
after Ramkaunt's death. Ramkaunt was declared to be at liberty to sue the 
plaintiff for 41,000 rupees, and the defendants ivere ordered to pay costs. 

On appeal to the Provincial Court of Calcutta, the above decree was 
considered in all respects erroneous. The exclusive right of the plaintiff to 
the property he claimed, ivas supposed not to have been proved, and his claim 
to a third of the ancestorial property, was held to be inadmissible-— tsiocavse 

DURING THE FATHEr’s LIFE A SON CANNOT SUE FOR A DIVISION OF SUCK 

FROPFRTY. Plaintiff's claim to be exonerated from the chai'ge oj' A\,00(} 
ri(p.o's was held to be improper, as m demand had been made upon him for 
iue payment of ihat sum. 
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DECREE AS IT SET AStUE THE HlSSANAMA, AND AWARDED SEPA- 
KATE PROI’ERTY TO THE PLAINTIFF, WAS REVERSED. Cos(s tO be paid 
by the Respondent. 

KamJamut died pending this appeal. The properly (before HamhannCs 
death) teas allached ly the Provincial Cojo t, ul the instance of the Respon¬ 
dent, in order that after liamkaunt's (his Jut her's decease,) he (the Respond¬ 
ent) might be able to secure his share of it. 

Ramkaunt petitioned the superior Court to prevent the execution of this 
attachment, because he still retained exclusive possession — and, because ivhile 
he lived, no body teas competent to claim any part of the properly, mocahla 
or immovable, anceslorial or acquired. The Provincial Court was ordered 
to withdratv its altachnunl. 

Mr. Fombelle, before wlioin Ihf; ennso was first heard, in tlie Sudder 
Dcu 'annee Adaiclul, rcferiv'd it io the llinuoo iaw clllcers, to whom tlie 
following ((uestions were put:— 

1st. Was the Hissanama a valid instrument, wliether the property dis¬ 
posed of by it was ancestorial, or acquired by Ramkaunt '! 

2d. Possession not having been given, and Ramkaunt having died, not 
making any otlier disposition of liis property, was the Hissanama binding 
upon the parties mentioned in it ? 

3d. Had Ramkaunt a right to exclude one son from participation, and 
to grant shares to the wives of that son ? 

To the first question the Pundits answered, that a man cannot make an. 
unequal disiribalion of ancestorial property among his sons, and that in so 
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far as the Hissanama of Ramhaunt went to do so, it was not valid, nor 
binding- upon the parties mentioned in it. But that ivith respeet to ac¬ 
quired properlp, an unequal distribution tvas permitted —and the Hissanama 
binding' upon the parties named as to it, unless made through perturbation 
qf'mind, in which case, it would be absolutely illegal and void. 

To the second question they answered, that possession not having been 
given, ^'C. the Hissanama ivas not binding on the parties, or their heirs after 
Mamlmunt's death. 

And to the third question they answered, that Ramlcaunt was not au^ 
ihorized to grant shares to the ivives of a living son, excluding that soot, un¬ 
less for a valid reason. 

This answer to the second question was deemed conclusive, all parties 
having admitted that partition w^as not actually effected in RamkaunVs 
life time, 

Mr. Fomhelle recorded his opinion that the part of the Provincial 
Court’s decree which reversed that of tlie Zillah Courts, so far as it went 
to order the plaintiff possession of the property claimed by him in his own 
right, should be affirmed. (This was an affirmation of the reversal of the 
Zillah Court’s decree.) The plaintiff’s right to the separate property claim¬ 
ed by him, not having been investigated by the Zillah Court. 

Mr. Fombelle was further of opinion that the part of the Provincial 
Court’s decree which virtually established the Hissanama, should be re¬ 
versed, and the decree of ihe Zillah Court, so far as it went to make void 
the Hissanama, shoiud be affirmed. 

In September, 1815, this cause was brought before the senior Judge of 
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the Stidder Dewannee Adaivhit, when two other questions were put to the 
Pundits. 

1st. Supposing the Hissanama to be a valid instrument, would it be nu¬ 
gatory because not carried into etFect in Ramicaunt's life time, although 
the plaintiff had preverited it from being carried into effect? 

2d. If Ramicaunt had put all the parties, the plaintiff excepted, into 
possession in his life time, and divested himself of all right, would such a 
disposition be valid? 

Upon these points the Pundits differed in opinion. That of Chultoov-- 
lhaoj Pundit was to the following eftect. 

There is no law by which a Hissanama w’ithout possession, can be made 
afailable, even if possession be prevented by the adverse party. Posses¬ 
sion must be in sight of the adverse party, and without molestation upon 
his ))art. Possession for three successive generations is not sufficient, if 
not in sight of the adverse party, and with his acquiescence. If plaintiff 
resisted possession in Rumkaunt's life time, and by his opposition pre¬ 
vented the defendants from obtaining it, the Hissanama cannot be deem¬ 
ed valid or binding on the parties, because a title deed, unaccompanied hj 
possession, must be disallowed as evidence of right. 

Then follow his authorities. 

Occupancy in the fourth generation is the principal evidence, but title 
must be adduced in its support. Yet its validity need not be proved ; as 
it must be by the original holder, who will rest claim chiefly on the title 
and prove the fact of occupancy in its support. This is the doctrine of 
fUmttoorhhooj. 
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In answer to tlie second question, he says, Supposing the Hissanama, 
during R imkaUiit's life, to have been acceded to by all the parties, one 
only excepted, the share of that one having been in his own possession, 
and Ravikaunt to have divested himself of all right; the oMcesZona/m- 
rnovahle ynoperty could not have been so disposed of by the fa¬ 
ther. Arirnequal distribution of such property, cannot be maintained 
as valid. Where the Dayabhaga upholds the validity of a prohibited gift 
or sale, it is always understood thst the donor is vested with power to 
make it. 

In an unequal distribution of his own acquisitions among his sons, the 
father’s motive must be looked to. If he gives more to one on account 
of his good qualities, numerous family, incapacity, or piety, such unequal 
distribution must be upheld. But if made by the father through pertur¬ 
bation of mind occasioned by disease, &c. or through irritation against one 
son, or through partiality for the child of a favorite wife, it cannot be np- 
held. It does not f.dl within the rule laid down in the Dayablmga, 
ing a gift valid, although pmhibited. There a power in the donor is pre¬ 
supposed, and under the above circumstances, a father has no power of 
distribution, in the absence of legal motive, the father is supposed to be 
mfluenced as above, under the impulse of which, his acts are invalid. He 
then gives his authorities fOr this answer. 

Soobha Shastree, to the first question, answers thus, The Hissanaina, 
executed by Ramkaunt, is a legal and valid MesfrMwnt; but possession 
tinder it was not given. This was from the plaintiff’s opposition. The 
Deed however, sufficiently demonstrates RamkannCs relinquishment of 
bis right, and the extinction of his proi>erty, that tlierefore vested a title 
in those to whom the Hissanama was executed. Their want of possession, 
jdid not proceed from neglect, ivhich might have implied a voluntary relin- 
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quishment ; their title therefore remains unimpeached, and no lapse of time, 
vjider such cireumsf nr ees, can annul their rigid to lake possession of the res¬ 
pective alloinients; ine Hissanama must therefore he upheld, as valid and 
binding upon the parties 

To the second que.slion Soohha Sliastree answers, The Hissanama is 
valid as it goes to make an unequal distrii)ulion of ancestorial, and valid as 
it goes to make such distribution of self-acquired, property ; a man has full 
authority to aliene his otim acquisitions at his pleasure. If he shall make 
an unequal distribution for alloivahle causes, he does not, if he shall make 
it for prohibited causes, he does, incur the guilt of violating the laiv, but 
the distribution must be upheld as valid, and binding, upon the parties con~ 
cerried. The law is the same as to ancestorial movable property. But un¬ 
equal distribution oiancestorial immovable property , is invalid, and not bind¬ 
ing upon the parties concerned. Soobha Shastreds authorities in support 
of his opinions are as good, as well applied, and nearly as numerous, as 
those wliich were adduced by Chuttoorhhooj. Their numbers he might 
have easily augmented. 

Here we have an agreement between these Pundits upon the subject of 
ancestorial immovable property ; but in other respects, the most direct con¬ 
tradict ion. 

A fortnight was then given to the contending parties, that they might 
prove the validity of the several opinions given by the Pundits in their 
favor respectively. The appellant filed many objections against the doc¬ 
trines of Soobha Sliastree, and many reasons and authorities in favor of 
the doctrines of Chutioorbhooj. The re.spondents tiled many objections 
against the doctrines of Chuttoorhhooj, and many reasons and authorities in 
favor of the doctrines of Soobha Sliastree. 

The Hissanama was considered by the senior Judge to be invalid. He 
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roncurred in opinion with 3Ir. Fomhdle, and a final decree was pasaeci 
accordingly. 

The parties were now informed, that unless they settled their dispute 
amicably, they must institute another suit, for the purpose of ascertain¬ 
ing (heir legal shares. In the meanwhile, all the parties were ordered to 
pay their own costs in the three several Courts, through which the cause 
liad passed. 

In the Remark upon this case, it is said, “ It is manifest that thevalidi- 
/!/qf an unequal partition of AVtCES'VViF.1. immovable properti/, such as is 
expressly* forbidden by the received authorities of Hindoo law, cannot be 
maintained on any construction of that laic by Jimuta Vahana and others.'' 

• This Remark, after noticing the two cases of w^hich I have spoken, 
|)roceed.s, “ In the second case (that of Ramkoomar IScace Bachesputtje 
\. Kishenkuukur Turk Bhoosun) the bewuslah given by the Pundits Chut- 
toorbhonj and Soohha Skastree was verbatim, as follows, ‘ Should any brah¬ 
min, during the life of an elder son, make over by gift the whole of 

HIS PROPERTY, MOVABLE AND IMMOVABLE, ANOESTREL AND ACOUIEED, 
to his younger son, the gift is valid, but the act is sinful, as the gift of 
Ike whole ancestrcl property, movable and immovable, is prohibited by the 
S'hdsters. This bewuslah is ^iven accordino- to the authorities current in 
iisnrraV ’’ 

Tims it appears, that on the subject oi' ancestorial immovable ])roperty, 
These two Pundits, in different causes, united in declaring, 1st. That the 
gift of such property by a father, IS valid. 2dly. That the gift of swe/i 
periy by a father, is invalid. 


' This is quite at vaihiuee with the SenMrk on Eshitnetund v. Esharchmil -si-^e ante. 


K k 2 
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Chnttoorhhooj died, and I hope he has left some tcslimoiiiul more cre¬ 
ditable to his memor}', than we can look for in a comparison of his two 
opinions. 

He was sncce(Mled by Ramtunnoo, who, l)eing called upon, delivered 
the following- bewustak to the Sadder Deivunnee Adaivlat. 

“ The gift of the ivhole anceslrel cslale (not consist big of immovable pro¬ 
per It/, a corody, or slaves,) such us pearls, gems, <^~c. and the 'whole of his own 
acquired property, by a father to one son exclusively, while there are other 
sons living is A valid act. If the father make a gift of a small part of 
the anceslrel immovable property, not incompatible icith the support of the 
family, the act is valid, but if he make a gift of the whole ancestkel 
i.mmovahle property, or of a corody, ou slaves, the act is not 
VALID. This opinion is in conformity with the Duyabhaga, and other mi- 
t/iprilics current in BengaL'' 

Ramtunnoo adduced his authorities in support of this opinion. In one 
point, namely, that a gift of all the ancestorial immovable property 
to one son, is invalid, the three Pundits are agreed. The immorality of 
such a gift may be admitted, but its invalidity remains to be proved. 

Now it is to be remembered, that, upon the law, as it is merely prohibi¬ 
tory, no dispute lias ever arisen, that, in all <picslions the prohibition has 
been most fidly admitted. It lias been acknowledged at all times ; and 
upon all bands, that a gift of ancestorial immovable property, to one of the 
sons, excluding the others from participation, is forbidden by the Hindoo 
code. No expounder has ever denied the immorality and the sin of mak¬ 
ing such a gift—but some say that it shall be valid, and others say that it 
shall be invalid, if made. 


It is obvious that the Rem-ark of the Sudder Dewunnee Adawlut in Uio 
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c ause between Bhoivannychurn Bunhoojea, and the heirs of Ramlcaiint 
JBunhoojea, is at variance with two other decrees which had been pronounc¬ 
ed by that Court, and considering that the partition made among his family, 
by Ramkaunt, was of property movable and self-acquired, as well as of im¬ 
movable and ancestorial, and that the decision was applied to it all; it will, 
I think be admitted, that a greater restraint was laid upon the disposal of 
property in this case, than had ever been applied upon any former occasion. 

But however this may be, it is certain, that the declaration of a man’s 
right to dispose of his ancestorial immovable property at his own discre¬ 
tion, leaving him to answer in another world, for the sin of having distri¬ 
buted it unequally, would render the law certain, not only as to that de¬ 
scription, but as to every other description, of property. 

The question at present, is greatly perplexed, and I wish it were as 
easy, as it certainly is desirable, to extricate it from difficulties. 1 can¬ 
not conceive how this is to be effected, with any thing in the resemblance 
of consistency, but by recurring to the principle which governed the ear¬ 
lier decisions of the Sudder Deivannee Adawlut —and, admitting an unequal 
distribution of such property, to be immoral and sinful, as it relates to the 
distributor; holding nevertheless, that his act shall be valid and binding, 
as it may affect other parties. 

If we consider tlie ground upon w hich the last decision of the Sadder 
Deivannee Adawlut rested, the perhaps unprecedented length to which it 
extended, the direct contradiction given by the Court Pundits to their 
former opinion, the tergiversation of others, whose doctrines seem to 
have influenced the Judges, and the great distrust with wdiich the dictates 
of Hindoo lawyers oiiglit to be received, w'e may possibly conclude that 
the obstacias raised by diislast proceeding of the Sadder Deivannee Adaiv- 
hit, are by no means insuperable, or sufficient to prevent our return to the 
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law as it had formerly been declared by that Court, and as it seems to 
have prevailed in the Supreme CoiuT of Judicature. 

As to the “ Remark'’ upon this case, of which I now speak, I know not 
who was its author, or that it is to be considered as a declaration of the 
law. The actual decision of the Court is not irreconcilable with its other 
decrees. It was the Pundit’s answer to his second question, that was 
deemed conclusive bij Mr. Fomhelle. This answer did not turn upon an ab¬ 
sence of right in the father to dispose of his estate as he pleased, but uj)on 
the Hissanama being inoperative, inasmuch as possession had not been 
given under it, by the father himself. 

With respect to the senior Judge, the report states as follows:—“Consi¬ 
dering therefore, the deed of partition (which was never carried into effect) 
to be invalid, and not binding on the parties mentioned in it; the senior 
Judge concurred in the opinion e.vpressed by the second Judge; and a final 
decree teas passed accordingly, in conformity to that opinion.” 

I must observe that the opinion of the Pundits given on the sccovirfques¬ 
tion which had been projiounded to them, was not only the opinion upon 
which Mr, Fomhelle entii ely relied, but that tlifs second question was 
contained in the first interrogatories which were put to the Pundits. 

This is material, because the report of tiie case contains the following 
passage; “It being how^ever, satisfactorily ascertained irom X\\e vefiie^i oi 
the Pundits to the first interrogatories, tiiat the deed of [)artition executed 
by Ramkaunt, was in several respects illegal; the necessity of ascer¬ 
taining the relative accuracy of the conflicting opinions of the Pundits 
delivered in reply to the queries subsequently put to them, was, in this case, 
superseded. In those queries it ivas hypothetically assumed, for the reason 
already stated, that the deed of partition was legal and had been carried 
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iulo effect during the life time of Rmnkaunt, which, from the admission of 
all parties, and of in the pelilionpi'esented hy him 

to the Sadder Deivannee Aduidut, against the attachment ordered hy the 
Provincial Court, was certainly not the case.” The report then 
proceeds, “ Considering therefore, &c.” as before given. 

[ now suppose that this decree is not repugnant to former decisions, 
and it certainU is not repugnant to them, if it stands upon non-delivery of 
possession alone. Upon this ground it was decided by 3Ir. Fomhelle; and. 
also, as I infer, by the senior Judge. Mr. Fombelle observed, “ Tliat the 
answer delivered by the Pundits to the question, was conclusive as 

to the merits of the case, all parties having admitted that the deed of parti¬ 
tion executed hy Ttamkaunt, had vM been carried into effect during his life 
time,'’ Sec. Then we have, “The senior Judge concurred in the opinion 
expressed by the second Judge.” This must be particularly attended to, 
because it bears directly upon a question of the utmost importance. 

1 shall, in the first place, observe that this decree was pronounced up¬ 
on the authority of Chuttoorbhooj and Soobha Shastree, the two Pundits 
attached to the Sudder Deivannee Adaivlat. 

From what has already appeared respecting their consistency, it will 
probably be admitted that their opinions are not entitled to the greatest 
degree of deference, and it appears to me, that in this very case, there is a 
discrepancy in the answ ers of one of them, sutficient to justify us in expect¬ 
ing more than Ins rescript for the confirmation of a law, which must abso¬ 
lutely abolish the right of a Hindoo to dispose of his property hy will. 

1 ^.hall have some further observations to offer on the subject of a man’s 
right to ilispose of his an vest trial i,mmovahle property. Upon the other point. 

It is evident, if possession must be delivered by the donor himself, that a 
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Hindoo never can dispose of his property by will—for the will is not to 
take effect until after his death, until his power of giving; possession shall 
iiave terminated. 

What will be the consequence? We shall create two separate and op¬ 
posing laws, and that wdiich is administered in the Supreme Court, wall 
be directly in conflict with that wliich is administered in the Sudder De- 
wmmee Adawlut. In the one Court, a Testator’s directions w ill be exe¬ 
cuted, and in the other, his directions must be totally disregarded. 

We might, I think, reasonably expect better authority than wm liave 
here, for a decree, w hich, if acquiesced in as law', must be productive of 
the most injurious consequences. 

To what degree of credit are C/mftoorbhooj and Soohlia Shastree entit- 
led ! That is-the main question—for 'ihe decision was pronounced upon a 
joint opinion of these two Pandits. 

They say that a f/eerJ ivilhoul an actual d livery of possession is 

invalid, and not binding npon the parties named in it. In this opinion, the 
right of a Hindoo to dispose of his projmriy by will, is denied. 

The same question had been before twm other Courts. A Zillali Judge 
had declared the deed of gift to be invalid. A Provincial Court of Ap¬ 
peal bad declared it to be valid, and had further declared the Zitluh Jadaes 
decision to be erroneous in every respect. 

If then, between the Ziilah Judge, and tlie Court of Appeal, a judgement 
of the latter is to preponderate, the excess of weight must be placed 
against that, which may still justly belong to the authority of Chuttoor- 
bitooj and tSoohha Shastree. 
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Should we cast these Pundits entirely aside, and 1 do not know how 
they can be better disposed of, ^¥e shall then have a Zillah Judge against 
the validity of this Hissanama, and a Court of Appeal in its favor- 

1 now return to the question of a Hindoo’s right to dispose of his ances- 
iorial mmowaZi/e property, by will, or by gift. In all views of it, we shall 
discover difficulties, and I do not, as 1 before observed, see any mode by 
\ iiich we can be extricated from them, but by adhering to the rule which 
has already been acted on, and declaring that a gift of even the entire an- 
(Xslorial immovable property to one son, in exclusion of the rest, is sinful^ 
but nevertheless valid, if made. 

Many decrees have been made in the Supreme Court which supposed 
the. right of a possessor, to make such a disposition of the estate. The 
titles of many families to their property now stand upon such decrees. 
.By the last decision of tiie Sadder Dervannee Adawlut, neither the par¬ 
ties, nor those claiming under them can sutler, because their partition 
was made ultimately by themselves. But if it goes to overturn the deci¬ 
sions of 1792 and 1812, the parties Avho failed upon those occasions, 
ought to have succeeded; and it is probable besides, tliat other such dis¬ 
positions have been acquiesced in, under the authority of those decrees. 

1 have hitherto confined myself to what has been done upon this sub¬ 
ject, in the Sadder Detvannee Adawlut, and Mojussil Courts, but in my 
chapter upon Wills, I shall state a case in which the Supreme Court ex¬ 
pressly and distinctly declared that a Hindoo Testator, might and could 
dispose by will, of all his property as tcell movable as immovable, and as tvell 
tincesLorial as otkerwise.” 


Whatever we may think of the legalit 5 >^ of this declaration, it is a fact, 
that one party affected by the decree, appealed from it to the King in 
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Council, and that it was there affirmed. Here then is a decision in the 
dernier resort; and if that is not, nothing can be, conclusive. 1 must how¬ 
ever add, that the decree thus aflirraed, turned on Ike construction of a 
will; and although it contained the above declaration, and directed all 
the bequests, and provisions made by the testator to be carried into effect, 
that it ordered an equality of partition of all the residue of the estates, con¬ 
sisting of movable and immovable, aneestorial and self acquired, property, 
to be made among his sons. 

There are two questions relating to aneestorial immovable property. 
1st. Can the possessor give it all to one son ? 2nd. Csin he make an une¬ 
qual distribution of it among his sons? An answer in the affirmative, to 
the first, must he an answer conclusive- to the second. 

Those who insist upon the right of unequal distribution, are very far 
ffom explaining themselves satisfactorily on the subject. The proportion 
in which one may be preferred to another, is quite unascertained. It may, 
they tell us, be carried to any extent in favor of one, provided enough be 
reserved as a suitable maintenance for the rest. This is quite indefinite, 
and we have seen, that according to Menu, there shall be an equal distri¬ 
bution, unless there be a superiority in virtue, among the sons. This cri¬ 
terion no longer exists, except for the purpose of giving latitude to the 
interpretation of Pundits. From all my l eading, and other information 
on the subject, I cannot but cimclude, that a man is not justified in mak¬ 
ing an tmequal distribution of aneestorial immovable property among his 
sons, if his right of giving all to one son, be denied. 

Over every other description of property, I conceive a possessor has the 
absolute power of disposal, whatever degree of guilt he may incur by its 
exercise. Fraud or im|)osture practiced upon hinu would, of course ope¬ 
rate here, as in every other transaction, and nughi u.ve.Udate the act. 
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l ( is said that an undue, shall be an invalid, disposition—but the weight 
>f anthority and of reason, without adverting to the vague, indistinct, and 
lidefmite notions which are entertained as to the restraint, sufficiently es¬ 
tablish, according to my humble judgement, the unqualified right of dis¬ 
posal over all descriptions of self-acquired, and over ancestorial movable, 
propertjq at the mere will of its possessor. 

1 shall now offer a few further observations, relating to ancestorial im¬ 
movable property. The contest between Bhoivannychurn Bunhoojea and 
he heir of Hamkamit Bunhoojea was adjusted by the parties themselves, 
Put it seems to have given rise to much investigation in the Sudder De- 
•’Vannee Adawhit. 

Tlie following question was put by that Court to Tarapershad and 3Iri- 
oonjoyee, the Pundits of the Supreme Court; to Nurrahurry, Pundit 
>f the Calcutta Provincial Court, and to Ramjoyee, Pundit of the College 
d’ Fort William. 

The question was, “ A person whose eldest son is alive, makes a gift to 
ills younger, of all his property, movable and immovable, ancestrel and ac- 
mired. Is such a gift valid, according to the law authorities current in 
Beno-al, or not, and if it be invalid, is it to be set aside ?” 

The following answer was returned, subscribed by the four above-nam- 
;d Pundits. 


“ If a father, whose elder son is alive, make a gift to his younger, of 
11 his acquired property movable and immovable, and of all the ancestrel 
■novable property, the gift is valid, but the donor acts sinfully. 
If during the life time of an elder son, he make a gift to his younger, of 

lil the ancestrel immovable property, such gift is not valid. Hence, if it 

h 1 2 
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have been made, it must be set aside. The learned have agreed that 
it must be set aside, because such a g’ift is a fortiori invalid, in as much as 
he (a father) cannot even make an unequal distribution among- his sons, 
of ancestrcl immovable property, as he is not master of all, as he is requir¬ 
ed by law, even against his own. icill to make a distribution among his 
sons of ancestrel property, not acquired L’d himself {i. e. not recovered) as 
he is incompetent to distribute such property among his sons, until the 
mother's courses have ceased, lest a son, subsequentli/ born, should be de¬ 
prived of his sliare ; and as tchile he has children living, he has no au¬ 
thority OVER THE ANCESTREL PROPERTY.” This bcwuslah is accom¬ 
panied by many authorities. 

In the Remark upon tliis case of Bhoivannychurn JBunhoojea v. the heirs 
of Ramkaunt Bmihoojca it is stated, with reference to the two cases of 
Eshunchund Rai v. Eshorchund Rai and Ramkoomar Neaee Eachespuitee, 
V. Kishenkunkur Turk Bhooswi “ that theresidt of an enquiry on the sub¬ 
ject, affords great reason for doubting the correctness of the two decisions 
above noticed, as far as they respect the ancestrcl immovable estate” 

We must keep in mind that the decision of the Court did not rest upon 
this ground, that an uneqiud division of ancestorial immovable property, 
is certainly forbidden by the Hindoo law; and that the only question is. 
whether or not such a division icill he valid, if made. 

In the books we seldom find a distinction between acts which are sin- 
fid merely, and acts which are void in themselves, clearly expressed. 
There is a general prohibition as to all, and the expounders are to discri¬ 
minate between those which ought to be binding in morals, and those 
which ai'e binding in law. We know what has been declared by the ex¬ 
pounders, and what has been decreed by the Courts, upon the present 
question. 
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Tiio Jf.ii/ab/iaga is of anihority in Bengal, and we tliere find the lavf 
tiiHin ll)is >ul:jeft, uneijuivocidly laid down. It is there said, “ The texts 
oi i'//i(s<( cxhihitiii^' A PKOiiinrrioN, are inlcnded lo show k moral ok- 
''They ore not incont to invalidate the sale, or other 
I'l!AMO ER. ’ "So likewise other texts must he interpreted in the same 
M ANNER." Therefore, since it is denied, 'kkat a oift or sale should 

MADE, THE PRECEPT IS INERlNGED liY MARINO ONE; liUT THE OIET, 
on TRANSFER IS NOT NULL, for (I fttcl Cannot hc altered by an hundred 
texts." llaghanundana (who lias been hi”Idy extolled by Sir William 
Jones) in eoimnenting' upon this, says, “If a Brahman he stain, the pre¬ 
cept ‘ Slay not a lirahmaii does not annnl the murder, nor iloes it render 
lliA’ killing of a Brahiiiana impossible. What then ? It declares the 

M N." 

J have before rpioted tlie above passages for another purpose, and I 
iliii not tlien, nor do 1 noAV, bring them forward on account of their in¬ 
trinsic worth ; but they exhibit a principle, which we know to be very ge¬ 
nerally prevalent throughout the Hindoo institutes. Tliis princi])le, what- 
i‘\er wc may think of it, we must desire to see in the most active ojiera- 
tion, where it can be the most beneficially applied. 

'A lien I noticed it first, 1 was upon a subject very diflerent from the 
present. There llie question was, whether or not a woman (avIio Avas 
certainly entitled to no more than a life interest in the property she pos- 
.sessed) could lawfully deteriorate that property to the jirejudice of him, 
who had an unquestionable title to succeed to it, after her death. Here, 
the question is, whether or not the man in possession ot' ancestorial im- 
moi ahle property, has a right to dispose of it according to his own will. 
It I Could venture to draw' a conclusion, it would be that hc is invested w ith 
the temporal right, subject to all the spiritual conse(pienccs, of its ex¬ 
ercise. 
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How does the account of antJmrities stand ? We have in favor of the 
right, a Judge’s decision, and that decision confirmed on appeal to the 
Governor General in Council. We have the decision of a Registrar, that 
decision confirmed by a Judge, and the two established on an appeal to 
the Sndder Dewannee Adaivlut. Against the right, we have the decision 
of a Provincial Court of Appeal, but that decision reversed by the Siidder 
Dewannee Adawlut,. In addition to this one reversed decree, we have the 
joint opinion of lour Pundits, upon which the liemark on tlie last case wliich 
came before the Sadder Dewannee Adawlut, appears to have been founded. 

As to the two (they are not two of the four w ho gave the opinion) Pun¬ 
dits of the Sadder Dewannee Adawlut, (CliulloorbltooJ and Soohlia Sliaslree) 
it is needless to say more than that upon this question at least, they have 
most eflectually disqualified themselves. 

Of Nurrahurry and Ramjnyea (twm out of the four Pundits who joined in 
the opinion given to the Sadder Dewannee Adawlut) 1 know nothing. 1 
know not what may have been pronounced by them to be law, upcm sub¬ 
sequent, or upon former, occasions, jlfrittenjoyce, one of the Supreme 
Court Pundits, had died before the year IBil, and had been succeeded in 
office by his son. Tampers had, the other Su[)reme Court Pundit was liv¬ 
ing in the year 1821. 

The four had united in certifying to the Sadder Dewannee Adaiidut that 

A FATHER CANNOT MAKE AN UNEQUAL DISTRIBUTION OF ANCESTREL IM¬ 
MOVABLE PROPERTY AMONG HIS SONS. 

In April, 1321, Ramjoyee (tiie son of Mrittenjoyee) und Turapershad, 
(who had joined with the other three Pundits in giving the alwve opinion 
to the Sadder Dewannee Adawlut,) wore examined by the Master of the 
Supreme Court, in a cause between Raujkisno Bonerjee al. v. Tarany, 
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churn Bonerjee 4’ al. and they both declared, that a father ma/tfe a 

gift to any one of his sons, and that the extent to which he might go, in. 
giving to one was unlimited, if he left enough for the other sons. In the veiy 
case then in qaestion, the fact was, that the father had eleven sons, and a 
property to the value of about ten lakhs of Rupees. He had given to one 
sou, in exclusion of the rest, an ancestoriul Talook, worth one lakh of rupees —■ 
and these iv/o Pundits {Tarapershad he\ii^ one, and the son of/lief 
joyee the other,' declared, that the gift was legal, valid, and binding, and 
that the son who received it would he entitled to share ecpially in the remain¬ 
der, with his other brothers. 

If Tarapershad is to be mustered with the force to which he deserted, 
we shall have him and Ramjoyee against Mrittenjoyee, Nvrrahurry, and 
Ramjoyea, and 1 should hope that a majority of one Pundit will not be 
thought sufBcient to overturn two solemn decisions, which seem to have 
been founded upon the most mature deliberation. 

Such occurrences as these I have spoken of, cannot but make us think, 
it the more necessary to establish the leading principles of Hindoo law, 
and make us the more anxious to render the property, and the rights of a 
people, secure. 

It is melancholy and diisheartening to know, that we are to be deprived 
of the only benefit which the evils of litigation can produce, and that no¬ 
thing is to be fixed by the most authoritative decisions. 

If the decrees of our Courts are not to have a prospective operation, 
uhere are we to find a rule for our guulance, in the transactions of life? 


A liability to receive contrary opinions, from several Pundits in the 
same cause, would make it desirable to fix the law, but when we receive 
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contrary opinions from the same Pundits in several causes it becomes ab¬ 
solutely indispensable to justice. 

This discussion, must, 1 am well aware, be thought tedious; and if I 
had but had time for the purpose, I should willingly have endeavoured to 
methodize or abridge it—but the two subjects, one relating to the legal 
power possessed by a Hindoo in the disposal of his property, while he 
lives ; and the other to his right of disposing of it by will, are of very great 
magnitude and moment. 1 was therefore desirous of offering such consi¬ 
derations as occurred to me respecting them; yet in choosing between a 
desultory mode of communicating my sentiments, and their entire sup¬ 
pression, I may not have made a judicious election. 

The law cannot be fixed but by an adherence to well weighed decisi¬ 
ons, for 1 persuade myself that those who think most deeply, discover dif¬ 
ficulties in legislating, which escape the notice of men who are willing 
.enough to undertake the task. 

I'amiliar as I am with law-making in India, 1 cannot but confess, that 
I fear it still. When laws are made at pleasure, they are generally made 
without requisite consideration. 1 could point out instances sufficient to 
prove, that it is much more easy to enact, than it is to preserve consisten¬ 
cy, in enactments. 

It was well said, that conferring a powejr upon men in this country to 
make laws for the Hindoos, was a matter of sufficient importance to be 
the subject of an act by itself. 

Admitting that something ought to be done, is not tlie conclusion, but 
the commencement, of our considerations upon this topic. For my part 
I should prefer a statute enacting any thing in itself, to one which created 
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legislators, and authorized them to enact every thing. When proposed 
laws are openly discussed, aiid meet with every objection in their progress, 
we have but little to apprehend from them, in comparison with what is to 
be apprehended from such as may be framed in the closet. The opinions 
of selfishness, are not always to be disregarded ; and admitting the purity 
of him w’ho legislates in secret, he will proceed with more caution if his 
projected law is to make a subject of public discussion. In preparing for 
debate, he must consider the question in every point of view, and, what¬ 
ever be the measure of his understanding, the deliberations of wisdom, or 
even the suggestions of folly, may enlarge it. 

The two following cases were decided in the Sadder Dewannee Adawlut, 
and relate to gifts made by women, of property to which they succeeded 
as heirs. 

The first was in the year 180.3, between 3Ia/ioda, viidow oiGutigagovhid 
iSein and Bindrahim, her Serberakar,* ap]?ellants, and Kuleani, and two 
others, daughters of Joogidkishor and Turai Dibeh, respondents.— 
Sadder Dewannee Adawlut Reports, p. 67. 

This suit was brought in Srawwi B. Y. 1203, in tlie Zillah Court of 
Majs/iabi by Joogulkislior, tlie fatiier of Kuleani and the others, against 
Makoda and her Serberakar, to recover the Kismut C/mnderdighee, &C. 
These lands had formed the Talook of Ramdeo Surma. Upon his death 
without issue, his widow Rajesree, succeeded to the Talook. She sur¬ 
vived her husband, a year or two, and died in the B. Y. 1199. The plain¬ 
tiff, Joogtdkishor, claimed under a deed of gift from her, and also as her heir. 
tie stated, that (after the death of Rajesree) Gungagovind (the defendant 


Serberakar here means manager or conductor of tlie snit 
,M Bl 
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Mlukodds husband) got possession of the propevty by undue means, and; 
tliat upon his death he was succeeded in tlie possession by Blahoda, 

Malioda pleaded that the deed of gift set up by tlie plaintiff (Joogulki- 
shor) was of no authority, and that her husband, whom she succeeded, 
held the estate under an order of the Board of Revenue. 


The plaintiff’s deed of gift was dated the llth of 1198, and 

was from “ Raj&sree, widow of Ramdeo, son of Atmarmn, grandson of 
Rishonath, to Joogulkishor, son oi Jeynterayn, grandson of Santemm,” and 
states, “ 1 have no heirs ; you are my husband's grandfather’s own bro¬ 
ther’s grandson, and are the person to perform my obsequiesof my own 
free will I fully relinquish, and give you, my Talook. You henceforward 
have a right to give and sell; as long as 1 live the income of the Talook 
is reserved for my maintenance. 

It appeared from a document produced, that Gungagovind, (the defend¬ 
ant, husband,) bad obtained possession as hhogdar, or occupant, 

by the Board of Revenue’s order, but this order provided, that any person 
claiming by inheritance, might sue fur the establishment of his right. 

The Zilhk Judge considered, that the defendant’s husband had posses¬ 
sion only, and not right; that the deed of gift by Rajesree to the plaintiff', 
was proved, and from a written p'edigree which was filed by the i>laintifl', 
he (the Judge) inferred the relationship alleged, between the donee and 
the donor’s husband. 

He gave judgement for the plaintiff* MWf/rr tiie deed of gift. Upon ap¬ 
peal, this judgement was affirmed in the Frovineial Court of Moorshedahad. 

The original defendant now became appellant to the 6'udder Dewamiee 



01*' GIFTS, AND UNEQUAL DISTRIBUTION. 


30 ? 


Aihmlut; and sbe there insisted that her title rested principally on a B^e 
hi,I tvufa, or conditional sale, made by Rajestee to her husband, for 501 
?iij>ees, which afterwards became absolute. She insisted also on a will of 
Rammohun, who had managed the Tulook in Rajesrees life time, and kept 
possession of it after her death, under a deed of gift made thereof by her to 
him. That Joagidlnshor never liad had possession under the deed of gift 
Jti virtue of which he claimed, and that the pedigree from which he claim¬ 
ed relationship to Rajesree’s husband, was incorrect. 

The first point insisted on by the appellant, not having been adduced 
by her during the former proceedings, and no reason having been assigned 
bj her for not bringing it foinvard, was ix-jectcd. 

A question was put to the Pundits as follows : “ If Rajesree executed 
the deed of gift to Joogulkishor, for the Tahok left by her husband, and 
if neitliei- during the life time of Rajesree, nor after lier deatli, possession 
was gained by Joogidkishor ; —if, notwith'S'anding tlie intention express¬ 
ed in the deed, tliat Joogulkishor should take the Talook into his hands, 
another person ( Rumniolnui) was the manager of it. and after Rajesree’s 
death, remained possessed of the Talook as long as he lived, no claim haV- 
mg been ])referred by J oog3.dkishor,—\fi the deed of gift under such circum¬ 
stances valid in law, and can it establish the title which it purports to 
convey oi Joogidkisho-r and his heirs to tne Talook? ' 


The answer of the P/mdits was as follows: “If Rajesree, calling Joo~ 
gulkiskor her heir, made a gift, in his favor, of the Tulook left by iier Ims- 
hand, such gift, in tiie event of there heirg an heir {oi the husband) cannot 
avail. Tiie Shaster declares, tliat a gift, by a widow, of the ivhole oi hev 
husband’s estate, is iuculal: Lad that a gif I oj a maderate portion of his pro¬ 


perty, made by Iul 


W Vv’ITIi A VIEW TO HiS SPUMTIAL BEXEFIT, 
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be valid. Jf Joogulkishot' were the heir of Rajesree's husland, and therti 
were no other heir, Joogulkishor, at Rajesree's death, would take the I'a- 
look left by her husband: and at Juogulkishor's death, it would pass to his 
daughters. If Joogidkish w were not the heir, and there were no Ijeir, 
the Tulook would escheat to the ruling power. There was no sort of af¬ 
finity or connection between Rajesree and JMuhoda, the ajipellant; whose 
jiossession, devoid of right, cannot torni a title.” 

Joos'ulkishor must have died after the commencement of this suit in the 

w 

Zilluh Court of Rajshahi. Of Tarni Dibeh there is not any mention made, 
except in the title of the cause. If she had been the wife of yooo'M^A:ts//or, 
and had been living at the time of the final decree, she must necessarily 
have succeeded to this Talook for her life, in preference to the daughters 
of Joogulkishor. 

Xlie report proceeds, “ As it appeared therefore, that by law, a gift by 
Rajesree, of the Talook left by her husband, tvould not avail, and that 
the determination on the case depended on the question, whether Joogul¬ 
kishor, was, or was not, next heir to the husband (of Rajesree) the res¬ 
pondents were called on to bring evidence to the correctness of the ge¬ 
nealogical table tiled by them, and to the relationship between Joogul¬ 
kishor and Rnmdeo Surma; which tl ey undertook to do; the appellants at 
the .same time being allowed to produce counter evidence. The evidence 
taken in tlie Zillah Court of R ijshahi, and transmitted to the Sadder De- 
wannee Aduiclul, verified the genealogical table, and |)roved that Joogtd- 
kishor bore relationship to Ramdeo, as tliereiu .stated, viz. tliat he was 
grandson of the full brother of Ramdeo's grandfather, and conserpieatly 
a collateral kinsman. On the ground that Joogulkishor was iieik at 
LAW to the husband of Rajesree, and therejore entitled to the Talook af¬ 
ter her del til, and that after his death, it passed to his daughters the 
respondents; llie Sadder Dewannee Adawlul afiirnied the decrees passed 
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by the Zillak and Provincial Courts, in favor of the claim preferred ori¬ 
ginally by JoogHlkishor, and directed that possession of the TalooA; should 
be made over to the respondents, with an account of mesne profits, since 
the date of the Zillak decree.” 

The following Remark is made upon this case, “ A reference to ^he 
following passages of Jimuta Vahana will confirm the correctness of the 
grounds on which the decision of this cause rested. Ch, ii. Sect. i. § 56, 
50, and Sect. vi. § 9, and summary or recapitulation,* p. 225. It has been 
declared by the law officers of the Courts in other suits, that a widow’s 
gift of the estate to the next heir, is good in law, though she be restrain¬ 
ed from making any other alienation ef it. This opinion, though not found¬ 
ed on any express passages to that eftect in books of authority, seems 
reasonable; as suck a gift is a mere relinquishment of her temporctry interest ^ 
*» favor of the next heir. It may however, happen, that the person who 
would have been entitled to take the inheritance at her decease, may be 
different from the one who obtained it under gift or relinquishment to him 
as presumptive heir: and if the title be eithet' preferable or equal, it may 
invalidate such gift in whole or in part 

In short, this deci.-sion confirms the law as I have before laid it down, 
namely, that the widow has no more than a life interest in her husband's 
immovable estate. Tnat she may dispose of it for her own life, but that 
after her death, the heirs of her husband will be entitled to succeed. To 
say that the next heir of her husband, is competent, as well as any other 
person, to take from her a grant of this life interest, is perfectly sup^Hu- 
ous. If he shall turn out to be the sole heir, he will, of course hold the 
estate, in his own right, after the widow’s death. If there ho joint heirs, 
they must all, after the widow’s death, necessarily participate in the inhe¬ 
ritance. 


* The recapitulation here spoken of, will be found in this book, page 233, &c. 



310 


OF GIFTS, AND UNEQUAL DISTRIBUTION. 


The other case which 1 proposed to notice is that of Bijya Diheh, ap¬ 
pellant, and Unpoornuh Dibeh, respondent. It was decided by the Sadder 
Detvannee Adawlul in lti06, and is reported in 2d part Sadder Dewannee 
Adawlut Report, page 84, vol. i. 

This was an action brought Bijya Dibeh, on the part of herself, and 
her minor son to recover from Unpoorna Diheh the moiety of an estate 
consisting of Kismut livo annas pergunuah Chundason, The suit was 
brought in the ZUlah Court of Rajsha/ii. 

Bijya Dibeh was the eldest daughter of Kishenhavnt, late Zemiadar of 
the estate, who shortly before his death, having no male issue, gave a writ* 
ten order to Tarui Dibeh, his wife, to adopt a son. Tanii Dibeh, the wife 
of Kishenlamnt, had two daughters by him, viz. Bijya Diheh, the plaintifFj 
Qwd Gunga Diheh. This latter (Gimga Dibeh) had a son. 

Tarni Dibeh, in pursuance of her hiisbamrs directions, adopted Kali~ 
haunt, who died without issue, in a few montiis after he had been adopted. 
After the de.sth of Kalikauut, 'j’arni Dibeh, the widow of Kishenhanut, 
made a gift of the estate in rp-.estion to Kali Bhyroo, the son of Gnn^a 
Dibeh her yoiuigest daughter; Kali Bhyrau diei]., and left Unpoorna Di¬ 
beh, the defendauv, his widow. 

It must be presumed, allhough it is not stated in the Report, that Vn- 
poorna, upon the death of her husband Kali Bhyroo, took possession OA^ 
tlie whole estate. 

The plaintiff contended that the gift made by Tarni Diheh to Kali 
Bhyroo, was illegal, because she inherited as the heir of Kalikaunt, her 
adopted son, and that slie could not make a gift of the estate, but that on 
her death it would vest in, the plaintiff and her sister equally ; both of wdion} 
had male issue. 
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Upon this ground, the plaintiff claimed half of the estate. 

The defendant was in possession of the whole, as widow and heiress 
of Kaii B/tt/roo, to whom the gift had been made by Tarni Diheh, Kis/im- 
lcuunt'$ widow. 

The defendant relied upon the validity of the gift to her husband, stating 
tliat the plaintiff had no son ,at the time it was made, and that she was 
married to a man in affluent circumstances, whereas the younger sister 
Guvga Diheh, mother of the defendant’s husband, was a widow, and had 
not the means of supporting her son, who independently of being the on¬ 
ly male heir of the family then living, was deemed a proper object of cha¬ 
rity, and that the Zemindar s w'idow made the gift in his favor, as a chari¬ 
table donation, enjomed by maxims of religion, and calculated to benefit the 
soul of her departed husband. 

The Pundit of the Zillah Court having been applied to, declared that 
the gift by Tarni Dibeh, to her grandson Kali Bhyroo, was not valid. 

The Pundits of the three adjacent Zillahs were consulted, and they 
were of opinion that the gift was good in law, on the ground of iTa 

BEING A CHARITABLE DONATION BY THE WIDOW, BENEFICIAL I'O THE 
SOUL OF HER HUSBAND. The Judge agreed with these three Pundits — 
declared the gift to be legal,, and dismissed the plaintiff’s claim with costs. 

The plaintiff appealed to the Provincial Court of Moorshedabad, That 
Court affirmed tiie Zulah Court’s decree, and dismissed, the appeal with 
costs. 

On a farther appeal to the Sadder Dewannee Adawlut, the question w'as 
referred to the Pundits of that Court, “ but as on a review of the cirOum- 
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stances of the case, it appeared, that, although the widow of the Zemindar 
had certainly declared her adoption oj Kalikaunt, there teas no satisfactory 
proof of THE ACTUAL PERFORMANCE OF THE LEGAL CEREMONIES, NECES- 
SARV TO MAKE THE ADOPTION VALID, and it was therefore uncertain whe¬ 
ther the widow at the time of the gift to Kali Bhyroo, held the estate iai 
right of her husband, or of her adopted son —and as tljis point might even¬ 
tually be of importance in the decision of the cause, the question as to the 
validity of the gift, under the Hindoo law of Bengal, was proposed to the 
Pundits of the Court in the following form.” 

1st. “The widow of the Zemindar Kishenkaunt, having after the death 
of her husband, proceeded, in pursuance of authority previously received 
from him to adopt a son, and the boy designed for adoption, having died 
before the performance of the legal ceremonies, and tlie widow having 
made a gift of her husband’s estate to the son of her youngest daughter, 
vfhich gift, the eldest daughter, who afteru ards had a son, denies to be 
legal, claiming a half share of t!ie estate by hereditary succession ; under 
these circumstances, is, or is not, the gift valid in law ?” 

2d. “ If the ceremonies of adoption w ere performed, and the boy select¬ 
ed by the widow was actually adopted, was the widows after his decease 
without issue, authorized to make a gift of the estate !'” 

The Pundits answ-ered, “ A woman succeeding to the possession of 
property, in right if her husband, or of her adopted son, is not at liberty to 
alienate it without the consent of the lfgal heirs ; or to settle it on 
one heir, while there is a possibility that a co-heir may be subsequently horn.’’^ 

The report proceeds, “ Under this opinion, whether the adoption of Ka- 
likaunt was valid, and the estate reverted to the widow, as his heir, on his 
flying without issue, or whether the adoption w^as not valid, as she held 
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the estate in right of her husband, the Court considered the gift of the 
estate made in favor of the respondent’s husband, to he void, and deter- 
niiued, that on the decease of the ^idow (which took place during the 
present suit,) her two daughters, viz. the appellant and Gunga Dibeh, mo¬ 
ther of the respondent’s husband, both having male issue at the time, were 
entitled to equal shares of the estate, as the legal heirs; and consequently 
that the appellant Avas entitled to the moiety which she claimed. The 
decrees passed against the claim hy the Zillah and Provincial Courts, ivere, 
in consequence reversed by the Sadder Deicannee Adawlut, and final judge¬ 
ment given in favor of the appellant, with costs against the respondent.” 

This case decides, and I believe, iri strict conformity with the law, that 
a widow succeeding upon the death of her luisband, or as heir to her son, 
to an estate, has a life interest only ; that she has not any poAver of dispo¬ 
sal over it, beyond her own life, and that it must upon her death, goto the 
heirs of her husband. This is no more than I had laid down, AA’ithout re¬ 
ference to the ])resent case, and is indeed, no more than had been decid¬ 
ed by the Sadder Deivannee Adawlut, betAveen Mahoda Sq al. v. Kuleani^ 
(d. tor, that a Avidow succeeding to her ]fusl)and, and a mother succeed¬ 
ing to her son, stood upon the same footing, could not have admitted of a 
doubt. 

The Remark \i^on the case of Rijya Dibeh v. JJnpoorna Dibeh, may ne¬ 
vertheless be thought Avorth transcribing. It is as follows : “ An intricate 
question of Hindoo law Avas determined in this case, relative to the power 
i f a AvidoAV, on Avhom property has devolved by the death of her husband, 
or of her son, to aliene it by gift icithout the consent of the heir-at-law, 
'i he disagreement of the opinions of the Pundits arose from the folloAving 
(.Ciisiderations. The successitin to property which has devolved on a 
widow, passes to daughters,yhr the sake of the male issue which they have, 



814 OF GIFTS, AND UNEQUAL DISTRIBUTION. 

or may have. The son of the youngest daughter (the eldest being then 
childless) was therefore the person contemplated in the inheritance. A 
gift to him might be deemed beneficial to the deceased, and consequently 
legal, or the donation in favor of him, who finally was to be heir in regu¬ 
lar succession, could not he considered as made against the consent of heirs, 
since his consent to a gift in his own favor might he assumed. In the pre¬ 
sent instance the presumption was, that a son had been adopted by the 
widow, and that the estate consequently i-everted to her, on his decease, 
w ithout issue. It was therefore a case of property, devolving on di mother 
by the decease of her son, and it was questioned whether a woman was 
restricted from aliening land so inherited by her. The law officers of the 
Sadder Dewannee Adatvlut dissented from the doctrine which maintains 
the woman’s right of alienation, and held that the rules concerning- 

PROPERTY DEVOLVING ON A WIDOW, EQUALLY AFFECT PROPERTY DE¬ 
VOLVING ON A MOTHER. In BOTH CASES, THE WOMAN IS RESTRICTED 
FROM ALIENING, unless for her necessary subsistence, or ior pious purposes, 
beneficial to the deceased; and that only to a moderate extent. A gift of the 
whole property does not fall within the exception. Nor could this dona¬ 
tion be considered as one made in favor of the heir-at-law, the immeiiiate 
heirs being daughters, and the exclusion of the further issue, w hich might 
be born between the period of the gift, and that of the woman’s demise, 
being illegal. They were therefore of opinion, that the gift w'as void, and 
that the succession devolved on the two daughters, both of whom had 
male issue at the time of their mother’s decease.” 

I cannot perceive the intricacy of this question, an alienation by the widow, 
or the mother, ivith consent of the heir, is no more (if the alienation be not 
in his own favor) than a relinquishment by the heir, of his right to the suc¬ 
cession. It is true that the estate “ passes to the daughters for the sake 
of male issue but is the male issue of the eldest daughter to be there¬ 
fore excluded ? The disagreement of opinion among the Pundits could 
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liardly have arisen from this consideration. That the eldest daughter in 
the present case, was capable of having male issue, is proved by the fact 
of her actually having had a son. The Siidder Deivannee Adaivlut Pun¬ 
dits say truly, that the estate cannot he settled upon one heir “ while there 
is a possibility that a co-heir may he subsequently horn;' but the moment we 
admit, that the widow taking' upon the death of her husband, and the mo¬ 
ther taking upon the death of her son, stand upon the same footing, (and 
this seems to he unquestionable,) all difficulty is at an end. That the 
daughter of a daughter, cannot succeed to her grandfather’s estate, 
through lier mothei', is certain ; hut it is equally certain that the daughter 
may succeed to her father immediately, or to her father, through his wife. 
If then we suppose Bijya Diheh, the eldest daughter to have been proved, 
by the most certain test, incapable of hearing a child, how could this case 
he varied by the supposition? She would still have had a life interest in 
the moiety of her father’s estate, and a gift, depriving her of this right, 
must have been void as to her. The only question of which the case coiild 
have been supposed to admit, is this. Had Tarni Diheh, her adopted son 
having died, and she having succeeded to him, as heir, the power of doing 
more, than she could have done, if she never had adopted, but had conti¬ 
nued to hold the estate as representative of her husband? 

It is now, I hope, finally settled, that in either situation, her interest 
must be the same ; that whether she is in possession as heir to her husband, 
or to her son, she has an estate for life only, and that she has not a right 
to make any disposition of the property, by which the next heirs of her 
husband may be prejudiced.—See rule 5, page 4, and rule 34, page 10, 
Chap. Inheritance —also rules 15, IG, 17, page 6, &c. 

N n 2 
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1 DO not know that an}’’ question founded upon a Will, has ever come 
before the Suclder Deivannee Adaivlut. In the 31oJmsil, Wills may not 
have been often made by the natives of India, but in Calcutta, if there 
be a large property to dispose of; intestacy, has of late years, been un- 
commoia. 

In the Reports of the Sadder Dewannee Adawlut, and in a “ Retnark’” 
upon the case of Eslianchund Rai v. Eshorckund Rai, it is safd that the 
decision ‘ ‘ has been received as a irrecedent, which settles the question of a 
father’s power to make an actual disposition of his property, even con¬ 
trary to the injunctions of the laM% whether by gift or by will, or by dis- 
tribution of shares.” 

The above case, was one of a gift made by a father in his life time; and 
it seems to hace been afterwards over-ruled. 

If a father has not the right of making such a gift at all, it must follow 
that he cannot make such a one by Will. But I do not find any thing in 
the Sudder Deivannee Adaivlut Reports, from which we can infer a denial 
of the right to dispose by will, where there is a right of disposal by ani^ 
means, in the possessor ; and may we not suppose that the dictum, so far as 
it relates to a poiver of making Wills, still remains undistui'bed ?The men,” 
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tion of a will was gratuitous, and may be received as an independent pro¬ 
position, importing that a Hindoo’s v/iW shall be operative after his death, 
as his gift would have been if made by him in his life time, that he may 
dispose by will, of such property, as he can make any disposition of by his 
own law. 

It might be extremely injurious to the natives of this country, if one law 
vvitii respect to them should prevail in the Supreme Court, and another in 
the Sudder Heivannee Adawlut. In all cases of doubt in the Supreme 
Court, the practice of the Sudder Dewannee Adaivhit is ascertained; their 
rcjjorts are consulted, and their decisions are received with the greatest 
resjmct. 

Upon the right of a Hindoo io dispose of his property by will, I have 
seen the opinion of Mr. Colehrooke, and I need not add that there is not 
any man whose opinions may justly command a greater degree of de¬ 
ference. 

He says, “ According to the authorities of Hindoo law, which prevail in. 
Hengal, a member of an undivided family, may give away, or otherwise 
aliene, property to the extent of bis oivn share of the joint wealth, and I 
conceive bis disposal of property by will would be here maintained (i. e. 
within the limits of that province,) in conformity yf 'iWi Jimuia Vahanws doc- 
trine, that the gift, or other alienation, by an unseparated co-heir, may be an 
unmoral act, but it is not an invalid one.— Dayabhaga, Chap. 2, Sect. 28—■ 
Jagannalha’s Digest, rol. 2, Pages 57 and 219. It would be otherwise 
in the rest of the pruvinces.’’ 

Again Mr. Colehrooke says, “ When writing a few days ago, I stated 
that I thmight a Hindoo’s will, must be governed, and controlled by the 
general rules concerning It will hold good I think for the same things’ 
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for \Yhich a gift made in his life time, would do so • and not otherwise. I 
should have added however, that his legacies to his family, must he con¬ 
trolled hy the rules regarding partition, made hy the father of the family. 
The principle 1 would lay down is, that a man cannot confer either on a 
stranger, or on one of his family, hy will (which I consider to he a dona¬ 
tion in contemplation of death) what he could not bestow, either by deed 
of gift, or partition of patrimony during his life time. The utmost that 
can be said is, that he may do that by will which he could have done by 
partition or donation between living persons.” 


He proceeds, “ Upon the princifde which I have stated, a Hindoo in 
Sengal, may leave by will, all his own acquisitions; but is restricted, if he 
have sons, from distributing ancestrel* property according to his own plea¬ 
sure. In countries in which the doctrines of the Mitacshara prevail, he 
is restrained from giving aw'ay immovables, and from making any other 
partition of his possessions among his male descendants, but such as the 
law has sanctioned; consequently, on the prlnci|)le before explained, he 
wmuld be restricted from distributing in a mode not sanctioned, 

by law, but may dispose of movahles, of which the law permits him to 
make gifts on account of affection; not however to the amount of the 
whole property. If there be no sons, or male descendants, and the pro¬ 
perty be not shared by a co-heir, the whole of his possessions being his se¬ 
parate and distinct property, may be disposed of by will as he pleases.'" 

The right of a Hindoo to make a will, (I mean of course to confine my¬ 
self to the province of Bengal) has not, I believe, been questioned, even 
incidentally, by the Sudder Deicanfiee Adaivlut. If it be declared that he 
cannot make by Hissanama for deed of partition) in his life time, an une¬ 
qual distribution of ancestorial immovable property among his sons, it will 


^ ^uere,—lt“immavalle’ be net uaiatentionally omitted. 
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be absurd to say that he may do so, provided the act of dividing is to be 
postponed until after he shall have died. 

He cannot dispose by will, of that which he is prohibited from dispos-- 
ing of by deed. He cannot direct that to be done in future, which he has 
not the power of doing in preesenti. He cannot bequeath, what he could 
not have bestowed. If, of a certain description of projrerty, he is tenant 
for life, his power over it cannot extend beyond the period which must 
arrive before his will can have effect; but, according to the opinion of 
Mr. Colebrooke, I do not discover that there is any other restriction in the 
province of Bengal. 

I take it to be established, that a Hindoo may, by law, make such rea¬ 
sonable disposition as he })leases, of personal chattels (or movable property) 
w hether ancestorial or self-acquired; and that he is not under any legal 
restraint with respect to a distribution of his self-acquired immovable pro¬ 
perty. 

With respect to Wills, it is now perfectly Avell understood, from the de¬ 
cisions wliich have taken place in the Supreme Court, that the devise or 
tiequest of a Hindoo, will be su])ported there, if it be made o’f such pro- 
|ierty as the testator could lawfully (wdiether slnlessly or not) have dis¬ 
posed of by gift in his life time. But the Court never professed to go fur¬ 
ther, than to permit tliat to be effected by ivill, which might have been 
done inter vivos. It never indeed has declared, nor do 1 know that it ever 
has been called upon to declare, any restraint with respect to the dispo¬ 
sal of ancestorial immovable property. It has declared, on the contrary, 
8 ‘lat there is not any such restraint. 


There have been several decisions in the Supreme Court, which involv¬ 
ed in them, an distribution of property, but 



820 


OF WILLS. 


no objection (if I am rightly informed) has ever been made by the parties 
interested, and upon one occasion, the right of a Hindoo, to dispose by 
will, of every description of prop>e.rty, in any manner he might think fit, is 
pronounced in the declaratory part of a decree. 

The Stat. 21st, Geo. 3d, Ch 70, provides, “That their Inheritance and 
succession to lands, rents and goods, and all matters of contract and dealing, 
between party and pai ty, shall be determined in the case of Mahomedans 
by the laws and usages of Mahomedans, and in the case of Genioos by the 
laws and usages of Gentous.” 

In many instances the wdlls of Ilmdoos have been recognised and estai.'' 
blished in the Supreme Court. 

It is 3Ir. ColebrooJces opinion that their right to dispose of their proper¬ 
ty by will, is maintainable in the province of Bengal, in conformity with 
Jimuta Vahana’s doctrine, that the gift or other alienation of property 
by a Hindoo is not an invalid, altliough it m;iy be aj; immoral act. In the 
words '■Mother alienation,” Mr, Colebrooke supposes alienation by Willio be 
included. 

However this may be, it is certain that the Supreme Court grants pro¬ 
bate of the wills of Hindoos, and administration to the next of kin, when 
it is applied for in the case of an intestate. 


The will of Goculchunder Corformah is long, and will be found in the 
Appendix, In the cause between Issurchunder Corformah al. v. Govind- 
chund Corformah ^ al. which arose out of that will, {see page 14,) the Court 
dedaled it to be tvell proved, but to be wholly inoperative except as to a 
disposition it contained in favor of Gourmonee Dossee, step-mother of the 
testator. 



Upon a reference to this will, enough may appear to justify the Court’s 
declaniiion; if the declaration had been made without any exception.—-. 
?3ut that the will should have been declared “ ivellproved, may, upon a 
perusal of it, be thought unaccountable; for it seems to be the production 
of a madman, and I should have thought, had for that reason, been pro¬ 
nounced to be '■'■tvholhj inoperalive.'' There is how ever, an exception with 
ft sped to one rational bequest. 


The testator’s whole pro|)erty, which was, 1 believe considerable, is left 
for the support of an idol. The sons, and the widows are to be merely 
maintained. 

In this ease a partition of the property w'as ordered, and it does not 
.qjpear that any provision was made for the family Slab or household god. 

tt is probable that because the entire estate had been devoted to such 
a purpose, the will was declared to be wholly inoperative, but to make this 
consistent with other decisions of the Court, an allowance ought (consi¬ 
dering that the w ill was luellproved) to have been set apart for the Shib. 
It might have been proper, and it certainly would have been reasonable, 
to declare that the sons should inherit according to the due course of the 
Hindoo law, and considering the internal evidence wliich is borne in the 
will itself, of the testator’s insanity, it might have been still more correct 
it it had been declared to be utterly void : particularly as the step-mother 
was entitled by law to her maintenance. 


The Avords of the decree with respect to her are these, “ This Court 
doth think fit to order, adjudge, declare, and decree, and doth accordingly 
order, adjudge, declare, and decree, the will of the testator Gocidchundtr 
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Corformah in the pleadings of these causes mentioned to be tvellproved^ 
but that the same is ivholly inoperative, except as to the disposition therein 
contained in favor of Gourmonee Dossee, the step-mother of the said testator 
and that the same ought to he so far established and carried into execution.’^ 
Again, “That the said Master do also enquire and report to this Court 
what will he a proper sum to be allotved to the said Gourmonee Dossee for 
subsistence and clothing, under the disposition in the said will of the said 
Goculchunder Corformah, and how the same together tvith the sum to be ex¬ 
pended in her funeral ought to be secured.’' 

I do not understand how it became necessary to establish that part of 
Goculchunder s will which related to Gourmonee Dossee, for a partition hav¬ 
ing been directed, she took nothing by the will, or under the decree, 
Avhich she was not entitled to have secured to her, upon a partition by 
law. 

In many instances, the Court has upheld a bequest for the support of an 
idol, but no attempt had ever before been made to establish such a will 
as that of Goculchunder Corformah. Indeed 1 do not believe that such 
a one had ever been executed, either before or since. 

Many of the wills to which I shall have occasion to advert, made a pro¬ 
vision for the idols establishment, and directed an expenditure for, (what 
we must call) superstitious purposes, and they have all been carried into 
effect by the Court, 

From disputes which arose among the family of Goculchunder Miller 
and the suit which was instituted upon his will in the Supreme Court, the 
provisions w hich he had made for an idol, were particularly considered. 

A detail of the proceedings in this cause, may throw considerable lig’hi 
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upon several points of Hindoo law, will prove that the feelings and the 
religion of a people, who certainly deserve well of their rulers, are duly 
appreciated by the Supreme Court, and I shall therefore give an account 
of the contest with all practicable brevity, and yet sufficiently at laige to 
make it intelligible. 

In the year 1813, a bill was filed by Nuhldssen Blitter Sf al. v. Hurrish- 
chunder Blitter al. There were nine parties, seven complainants, and 
two defendants to tiie bill. 


Goculcliunder Milter died on the 8th of April, 1808, seized and pos¬ 
sessed of a large property, real and personal. He had had three sons, viz, 
Kumnioimn Blitter, Juggomohim Blitter, and Gourmohun Blitter. Rant' 
fhokun Mitter died (.before his father) on the 2Bth ot January, 1808, leav¬ 
ing the complainants Nuhkissen Blitter, Gopeemohun Blitter and Kisseii' 
Jcauut Blitter, his sons surviving him, Gourmohun Blitter, the third son 
of Goculcliunder Blitter, died also in his father’s life time, on the 1st of 
December, 1804, and left surviving him his sons, the defendants Hurrish- 
clmnder Mitter, and Rajchunder Blitter. Juggomolmu Mitter survived his 
father Goculcliunder, and died the 3d of August, 1811, leaving the four 
other complainants Hurloll Mitter, Russicleloll Blitter, Shctniloll Blitter, 
and Ratnloll Mitter, his sons surviving him. All the sons of Goculcliunder 
had died before the bill was filed. 


The bill stated that on the 23d of Falgoon, in the B. T. 1214, or 4th of 
March, 1808, Goculcliunder made his will, which is set forth verbatim. 

The first clause is as follows; “Ofmy/a’ed, &c. property, I give the 
new ci.uck luause, bounded by the four boundaries, the whole of the giounds 
and appurtenances and buildkvgs to the east ul the high load within my 

o o 2 
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dwelling-house, in Mouza Sootalooty in the town of Calcutta, and Talooh 
Joypore in Pergunnah Chotipore, and the Pyheparrah garden in village 
Ptmchanno Gaon, as dehut ter for the tvorship of the deity Modumnohun-jee 
and other idols; the right of disposing of which by gift or sale does not rest 
with me nor my heirs, and the worship of tiie deity, &c. festivals are to 
be performed with the profit which arises after paying the government re¬ 
venue, &c. thereof. My son Juggomohun Blitter will manage the collec¬ 
tion, &c. business, and pay the expense of the worship of the deity, the 
daily worship, festivals, &c. in a suitable manner according to the sheet 
signed by me, and with whatever remains after deducting that, he will pay 
the requisite repaiis of the deity’s temple, after deducting which he will 
get the requisite articles made for the idols as may appear necessary w ith 
whatever remains. The ornaments, &c. of the idols, and the gold and sil¬ 
ver chairs, &c. requisite articles which I have given, 1 have no concern; 
whatever with nor have my heirs. Should the said Sreejoot Juggomohun 
Mitt/er occasion any interruption in the worship of the deities or embezzle , 
or make away with any thing from the profits thereof, whicli may the 
deity forbid! my other heirs will be able to take an account thereof on ac¬ 
count of the deities.” 

The will then proceeds ; “ Exclusive of the fixed, &c. property which 
I give to the deities as written above ; iny paternal, and self - acquired 
FIXED, &c. property, subject to rent and rent free Ze/iibidarfes and Talooks, 
and gardens, bazars, and liouses, and lands, and so forth immovable, &c. 
property whatever, the same shall all remain undivided. My heirs shall not 
have or hold the right of disposing thereof by gif t or sale, nor shall my 
HEIRS EVER HAVE poiver to divide and share the same, nor shall any one 
have power to mortgage the same, and the same shall in the succession of sons, 
grandsons, remain undivided in common concern.'’ He then makes 
his son Juggomohun, the marnger of his property, and declares that what 
he has given to any one, shall be his, and that there shall not be any claim 
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araong them on account of disproportion therein. He then recites that two 
sons and one daughter, of his son Radhamohun, that three daughter^ and 
one son, of his son Juggomolmn, and that one son, of his son Gourmohmi, 
remain unmarried, and he leaves 2000 rupees for the marriage of each 
grandson, and 1000 rupees for the marriage of each grand-daughter, to 
be paid out of the common fund. 

In this will the testator declared in the most express terms that his es¬ 
tate should remain undivided. The bill of complaint ho\vever, prayed a 
parliiion, and a partition was decreed by the Court, By the decree the 
will was established, and although the partition may not have been oppos¬ 
ed, it was as we shall see an unequal one, and had it not been for the will 
i! nmst of course have been equal. Hence, I think we may conclude, 
although a father may be allow'ed by the Supreme Court, to make an une¬ 
qual distribution of his estate, that it will not allow him to restrain his 
descendants from partitioning, according to the distribution he has made. 
I(, is true that the unequal distribution was not objected to, and that the 
partition was not opposed, but it is also true tliat an acquiescence in the 
unequal partition by those parties whom it aflected, Avould be sufficient 
to justify the Court in carrying it into eflect, and tliat the Court could not 
be justified, under any circumstances, in directing a partition, the testator 
having peremptorily prohibited it, if he had had a right to prohibit it ac¬ 
cording to lawg that the parties were competent to a surrender of their 
own rights, but that the Court was not competent to annul a provision 
which the testator might lawfully make. 

He proceeds to direct that 25,000 rupees shall be expended on his 
own Adi/a Sraddha and 50,000 rupees expended on the Ad.ju Sraddha 
of his son’s (Juggomolmn 3Iitters) mother. 


It will be recollected that he had spoken of his “ p.iTERN AL and self 
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acquired fixed, SfC. property.^’’ He now goes on to dispose of the whole 
after the before-mentioned deductions shall have been made. This he 
does by dividing it as usual into sixteen parts or shares, (the number of 
annas in a rupee.)—Six annas he gives to his surviving son Juggomokun — 
Five annas he gives to the sons of Rammohun, and Jive annas he gives to 
the sons of Gourmolmn. He adds, “After my death the property and title 
of Sreejoot JuggomoJmn Mitter, (to be) in his sons, grandsons, &c. and 
the sons heirs of the late Rammohun Milter, in their sons, grandsons, &c. 
and the heirs sons of the late Gourmolmn Mitter in their sons, grandsons, 
&c.” “ But my heirs have no concern with the principal, no one shall 
HAVE DOWER TO DIVIDE AND TAKE HIS SHARE.” He appoints Juggomo- 
hun guardian to his infant grand children until they shall attain the age 
of twenty-one years, and he directs that all projits shall be carried to the 
credit of the sireary accounts, the parties to benefit thereby according to 
their several proportions as allotted by his will. He further directs that 
none of the parties shall take any thing upon their separate accounts, 
unless there be profits, but permits them if there be profits after payment 
of the common expences, to take therefrom, and in this case that the par? 
ties so taking shall be debited with what is so takeii. 

There is then another clause in the will, which I do not interpret as 
authorizing partition, but as authorizing the parties to assume a share in 
the management severally, after they shall have attained respectively the 
age of twenty-one years. This I conceive must be the construction, be¬ 
cause Juggomohun, who w as of age when the will was made, is prohibited 
as well as the others from partitioning; and his proportion is to go to his 
sons, grandsons, &c. Indeed the provi?iiou made for debiting the parties 
with such sums as they might take, proves llrat the testator intended them 
to remain undivided after they came of age, because until then they could 
not have taken any sum, inasmuch as the esUtie w^as to be under the ma- 
pagement, and they under the guardianship, oi Jnggomohun. Indepen-' 
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dehtly ©f these considerations the eldest of the five minors was eightmft 
years of age only, and the youngest of them was six years of age only, 
when the commission to divide the estate actually issued. Two of the 
grandsons appear to have been of age when the bill was filed, at least 
they do not sue by their next friend, but one of them is the next friend 
of the infant complainants. 

The clause I alluded to is this, “ Whenever any one of these comes of 
age, twenty-one years old, and is capable of taking nii. concerns into his otm 
hands, he will take his own share in full according xo what is writ¬ 
ten above from the said Sreejoot Juggomohun Mitter, and the said Mitter 
will deliver it over in full, but the one shall not have power to take the share 
of another, <^c, 

It is certainly of importance to ascertain, whether or not, a Hindoo can, 
by his will, prevent his sons, or descendants from coming to a partition 
among themselves, after his death, and it appears to me, (whatever con¬ 
struction may be put upon the last clause which 1 have quoted from the 
will) that he cannot do so 

The rest of the will cannot possibly be so modified by this last clause, 
as to enable us to say that any one could receive his share in severalty, un¬ 
til after he had attained the age of twenty-one years, and yet a partition was 
ordered by the Court among the parties, when many of them were greatly 
under that age. Thus the restraint which was attempted by a testator, to 
be put upon partition among his descendants, has been taken off by the 
Court; and no doubt can exist as to the rectitude of this decree, for a power 
of partitioning is given in a most unqualified manner, to the parties interest- 
ed, by the Hindoo law; nor is there any thing to be found from which it 
can be inferred that the possessor has any manner of right to interfere.with 
the mere pleasure of his descendants, on the suhjecCof partition. 
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A partition was, upon tlie prayer of the comy)Iainants, ordered, accord¬ 
ing to the j)roj)ortions directed by the testator in his will. The will was 
established, as the bill prayed that it might be, one set of the grandsons 
having been decreed six sixteenth, and the other two sets of grandsoijs 
having been decreed^ce sixteenth, parts of the estate each, to be enjoyed 
by them in severalty. 

The Commissioners, on the 2d of April, :I 818 , made their return to the 
commission of partition, and concluded it in these words; “ And in as 
much as we furIher find that the said Goculchunder Mitler, the testator in 
the pleadings of these causes mentioned, has in and by his said will, directed 
that the said dwelling-house and the said 'T'alooli called Joypore, and the said 
garden at Pykeparrah shall he appropriated to certain religious piaposes in 
the said will particularly specified, we have therefore abstained from 
PROCEEDING TO A DIVISION THEREOF, and humbly submit the same to thiS; 
Honorable Court for its directions thereupon A 

On the 10th of April, 1818 , the cause came on for further directions on 
the return of the cominission of partition. The Court then decreed “ that 
the partition of the messuages, tenements, lands, herulitamcnts and premises 
so made by the return and schedule to the said commission of partition be firm 
and efiectualfor ever-” 

The decree concludes, “ A?id it is also further declared and decreed, that 
the parties to these suits, Lowplainanls and Defendants, are entitled to 
THE MANAGEMENT OF THE PREMISES BEQUEATHED TO THE FAMILY IDOL 

BY THE SAID Goculchunder Mitter, deceased, in respect op the 
TIME AND duration OF SUCH MANAGEMENT ACCORDING TO THE RES¬ 
PECTIVE shares AND PROPORTIONS IN WHICH THEY ARE ENTITLED TO 
THE OTHER PREMISES OF WHICH THE SAID GoCULCHUNDER MiTTER DIED 
SEIZED AND POSSESSED.” Ai^d further it was referred to the Master 
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to enquire end report, “ What will he the hest mode of the said Com- 
plainants and Defendants holding the management of the said idol and the 
said premises appropriated as aforesaid ^0^ expenses of the wor¬ 

ship OF THE SAID IDOL, reference being had to the period daring which, 
the said parties have already held adverse possession and management thereof^' 

The Master made his report, which on the 1st of July, 1819, was confirm¬ 
ed, and on the lllh of August, 1819, the causes (for there was cause and 
cross cause) coming on for further directions upon this report, the Court 
decreed, “ That Nubkissen Mitter, Gopeemohun Mitter, and Kissenkaunt 
Miller, do and shall hold possession of the said idol called Muddnnmohnn-jee, 
and the possession and management of the premises appropriated thereto, 
from the 1st day of Bysaack in the Bengal year 1226, nntil the 1st day of 
Bysaack, tvhich will be in the Bengal year 1231 ; and it is further ordered 
and decreed, that Hurlolt Mitter, Russickloll 3Titter, Shamloll 31itter, and 
Bamloll 31itter, do and shall hold possession of the said idol called 31uddun- 
piohun-jee, and the management and possession of the premises appropriated 
thereto, from the 1st day of Bysaack which ivill he in the Bengal year 1231, 
tinlil the 1st day of Bysaack ivhich ivill be in the Bengal year 1237 ; and it 
is further ordered and decreed that Hurrishchunder Mitter and Bajehunder 
Mitter do and shall hold possession of the said idol called 3Iuddunmohun-jee 
and the management and possession of the premises appropriated thereto from 
the said 1st day of Bysaack 1237, until the 1st day of Bysaack 1239, and 
that from and after this last mentioned period the said Nubkissen Mitter, 
Gopeemohun 31ilter, arid Kissenkaunt Mitter shall hold possession of the 
said idol and the management and possession of the said premises appropri¬ 
ated thereto for a period of five years, and that Hurloll Mitter, Russickloll 
Mitter, Shamloll 3fitter, and Ramloll Mitter, shall hold such possession and 
management for a period of six years and Hurrishchunder 31it}er and Raj- 
fihunder Milter shall hold such possession and management for a period of 

P P 
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Jive years; and it is further ordered that the said parties, Compiainatits and 
Defendants, and their heirs, shall continue in the possession and management 
of the said idol and Talook in the order and succession herein before specified 
and decreed until the further order of this honorable Court” 

Goculchunder, as we have seen, had three sons, viz, Rammohm, Jug- 
gomohun, and Gourmolmn. The sons of GourmoJmn (t!ie youngest of 
Goculchunder s sons,) had possessed themselves of this and the pre¬ 
mises appropriated thereto for tliree years. The principle then, upon 
which the Court proceeded was tliis, that tlie sons of Rammohun, the eld¬ 
est brother, should have the first turn of possession of this idol, &c. for 
five years corresponding with their^ee anna's share of Goculcimnder’s es¬ 
tate, that the sons of Juggomotmn, the second brother, sliould have the 
second turn of this idol, &c. for six years corresponding with tlieir six 
anna's share of Goetdehunder's estate, and that the sons of Gourmohun, the 
third brother should liave the third turn of the idol, &c. lor five years eor- 
responding with their y/ee anna's share of i&'ocMZc/n/«der’s estate ; but that 
these last, having had three years possession should not have the other two, 
to complete their five, years until after tlie others should have had their 
turns. From the expiration of these two years, the sons of Rummohim 
w ere to begin again and the parties to ])voceed in their order according to 
the seniority of their fathers, and, in |>oiat of time, according to the shares 
they were left by Goculchunder s will. 

The period of possession, to which the sons of Rammohun w^ere entit¬ 
led having expired, they, as they alleged, gave up ail the property which 
had been appropriated to the idol, together with '.he idol itself, to the sons 
oi Jums’omohun. This gave rise to a motion in Court, in August, 1824. 
The question, was, what part of the house mentioned by the testator, was 
devoted to the idol, or wiiether his (thedestator’s) descendants had a right 
to useitasahahitatioa. i need not be more particular as to this collateral 
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dis-iiite. It is enon^li to say that all panics were agreed as to the main 
p;iia!:, and that the testator’s right to appropi-iate that part of his property, 
w-.;i(‘h he had appropriated to the idol’s use, never was questioned. Tiie 
Oidy doul'yt was concerning the testator’s intention, and the construction 
which had been put ut)on Ids will by the Court. It may be said to have 
been admitted that all the adjuncts intended by tije testator, should con- 
iinue to be attached to tlie idol. 

The following cause, which grew out of the will of Hadhalcaunt Chutto. 
pndlii/a was decided in the Supreme Court on the 22d of Novertiber, 1816. 
The parties were llamduolal Sircar and Choitoncimrn Set, complainants, 
Sr cs Mooter Sonah Dahee, Sree Mootee Joymonee Dabee, Issenchun- 
(kr Bundopadhya, and Sree Aiootee Crouree Balee (^his wdfe) and Giingana- 
ram Bundopadkya, defendants. 

The bill was filed by the complainants for the purpose of relieving thetm- 
selves from the burden of the execution of will; and they 

hiving fully accounted before the Master, were ordered to be so relieved 
according to the prayer of their bill. 

Jludhakauni's will was as follow^s :— 

“ Sree Sree Huree. 

S ’eedimr and Seeh Doorga. 

“ Sreejoot Ilamdoolal Sircar attd Sreejoof. Ckoitonchim Se'L 
Sree Radhuhaunt Ckutiopadhya makes this Will. 

“ My property remains the three Barnagore Sree Sree Ishwurs. MyTa- 
lioors, c onstaut fixed, expense will be defrayed out of tlie interest, and you 

F p 2 
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%vill perform the Islavur Ootsub and other rites and Dol Jattra, in a suit.* 
able manner with the remainder. You will defray the expence of the fa¬ 
mily out of the interest. My daughter, Srce Mootee Gouree, will live in the 
family- My daughter’s son Sreejoot Gunganarain Bimdoj^adhya wiWvecnivG 
sicca (10,000) ten thousand rupees on becoming of age, and my elder 
Brahminee* the interest on (3000) three thousand rupees, and apply it to her 
use. The younger Brahminee will receive the interest on (3000) three thou¬ 
sand rupees and apply it to her use. They shall receive interest at the 
rate of (8) eight rupees; they shall not receive cash. And should the two 
Brahminees cause the Poorans, oi.c. to be reail, about (1000) one thou¬ 
sand rupees, as is proper. 

“ Is/nvur Sreedhurs constant worship, more or less monthly, (2) two ru« 
pees of the three Ishwur Seebs ; moi’e or less (10) ten rupees, including re¬ 
pairs monthly. 

“Sreejoot, the grandson of my spiritual guide, shall receive (6) six rupees 
per month, and on becoming of age shall receive (600) six hundred rupees ; 
on Mother Thakoorannee djing, you will give (200) two hundred rupees at 
her Sraddha. To Sree Radhabullubh CImllo, you will give (4) four rupees 
per month. Sreejoot Bissonath Rijayajnmchanun shall receive (7) seven 
rupees per month, and my sister’s daughter Sree Unnopoorna, shall receive 
(4) four rupees per month ; besides which, if she goes to Ishwur Cassi or 
performs any pious acts, you will give (700) seven hundred rujmes ; you 
w'lii give Sreejoot Prancrishva I'urcaliinkar sicca (O') six rupees j-ermonth. 
You will give to the younger the daughter of my sister f 1) 

one rupee per month. You vvill give to Sree Obhoyet sicca (4) lour rupees 
per month, and (-50) fifty rupees nett. You will give 100) one hundi ed ru¬ 
pees at the Sraddha of Sree Ramniddhee Sircar's mother. And my four 


* His two wives. 
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Itonses at Calcutta, t1ie Ishii;urtem\Ae?iiBarnagore, the Belesstir tank, 
these remain m\Sree Sree Ishivur Sree^hurs. My son-in-law/Vree Islixmch:.^ 
(kr Bundopadkya will take care (of the same.) My daughter’s son Srcejoo^ 
(Janganarain Bundopadkya shall receive all on becoming of age, and yoa 
will pay to my sister’s sons, Sreejoot Jvggomohun and Sreejoot Goluckchun- 
der Bundo sicca (16) sixeen rupees ])er month, and to Sreejoot Ramckimder 
Iloy sicca (3) three rupees per month, and sicca (200) two hundred rupees 
■annually for my late Thnkoor and Tkakooranee s Sraddka which will take 
place, and you will give Sreejoot liammohun Gungopadhya sicca one hun¬ 
dred rupees. 

To Kahtdram Moonshec, .. .. S8», Sa. Its. 100 

G 00 roodoss, ...... »••• •••a ..,. ...., ...... %. 10 

t Sraddka, •••• .... .... .... ^ m.. 2000 

Sree Gooroo Deb, .. .. 200 

“ A true Translation of the annexed paper, T. T, October, 1815. 

W. C. BLAQUIERE.” 

This will was established, and ordered to be carried into effect. I shall 
give the words of the decree as it relates to the parts which made provi¬ 
sion for religious purposes. 

“ It is further ordered and declared that Sree Mootee SonaJi Dahed^ and 
Sree 3IooleeJoyrnouee Dabee, are entitled under the said will, of the said tes¬ 
tator Radhakauut Chatterjee to the sum oisiccarnpees one thousand todejray 
therewith the costs and charges of reading the Poorans, &c. as mentioned in 
( lie said wdl, and it is farther declared that t!ie t)eqnests or legacies of two 
rupees mindkly for Ishwur Srecd/mr's constant worship is a valid dequest; 
utid cdso that the bequest of ten rupees more or less monthly for the constant 

* These are the two Brahminees, his wives, ov the wiil mtintioned. 




334 


OF WILLS. 


ivorsJiip of Srce Ishwur Shihs ivclnding repairs Ii5 A valid bequest under 
the said ivill of the said testator.” 

“ And it; is furllier declared, that the said legacy in the said will, where¬ 
by the said testator bequeatlis two hundred rupees for the Sraddha of tii& 
said testator'smother Takoorannee, is also a valid bequest and ought 
TO BE CARRIED INTO EFFECT oiit of the Said tcstalors personal estate, pur~ 
suant to the said toilL” 


“ And it is further declared, that the said testator’s sister’s daughter Sree 
tJnnopoorna is entitled under tlie said Aviliof the said testator Radhakaunt 
Ckatterjee to receive four rupees per month out of the testator’s personal 
estate, and that if she goes to Ishwur Cussi, or performs any pious 
ACTS, SHE IS also ENTITLED TO RECEIVE THE FURTHER SUM OF SEVEN 
puNDRED RUPEES/or the expenses thereof, as mentioned in the said testator's 
said will.” 

“ And it is further declared, that the legacy whereby the said testator 
bequeaths the sum of one hundred rupees for the sr addha of Sree Ram- 
niddhee Sircar's mother to be paid out of the said testa!or spersonal estate, is 

A VALID bequest and OUGHT TO BE CARRIED INTO EFFECT.” 

‘‘ And it is farther declared, that the legacy in the said will whereby the 
said testator bequeaths two hundred sicca rupees annualli] to be paid out of 
the said testator s personal estate for the said testator’s late Takoou 
and TasOORANNEE’s sraddha, is a valid request and OUGHT TO BE 
CARRIED INTO EFFECT pursuant to the said testator s said will.” 

“And it is further declared, that the said legacy contained in the said 
will whereby the, said testator bequeaths two thousand rupees for his 
OWN SRADDHA to be paid out of the said testator s personal estate, is A va¬ 
lid bequest and ought to be carried into effect.’’ 
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Tiie iTill was completely established as to all its provisions, bat I have 
given the above extracts from tbe decree for the jiorpose of showing that 
the Conrt most fully recognizes the right of a Jionioo to make provision 
by his will for the performance of religious ceremonic:s, and the niainte- 
naiice of his family idols. 

Oil the Otli of December, 1814, a cause between itailhalmUuhh T’a.zore. 
conplainant, against Gopeeniokim Tagore, and thirteen other defendants 
was decided by the Supreme Court. The complainant prayed for an ac¬ 
count g.i\d partition of an estate, to which he alleged he was jointly entitled 
witii the defemiaiits. His claim was derived from Jop'am Tagore the 
common ancestor of all the parties to this suit. It was stated in the bill 
that Joyram had left [iroiierty which had been greatly increased by his 
de.vcendants in succession, that no partition of it had ever been made, and 
that the defendants or those whose re]n'esentatives they w ere, had always 
been in the management and possession of ihe j r-iperty. The defendtfnts 
admitted that, as they had heard, Joyram Tagore might have been pos¬ 
sessed of personal property, and that he died as they heheved in the year 
17(52, but that before his death he had, at the capture of Calcutta, lost all 
his property except the sum '• of thirteen thousand current rupees, which 
he left in the hands of hi?- son.«, with dii eciions that the proceeds tliereof 
should be applied to the suvpour and worship of his family iDOL^S/ee 
Sree Hadkaknimt-jeeJ The defendants believed such proceeds had been so 
applied from that time to the present. The coia..lainant’s bill was dis¬ 
missed. la this case there was not a w.U, but the Court by dismissing (he 
bill seems to have admitted ihe right of a Hi.hIoo; to apply the whole ofhis 
])ro|)erty to religious purposes, it will be ohsened that this '.ves personal 
property, and acquired by Joyram id us l;g besicles, the asMp.iescence of 
has sons in this di.sposal, may Liirly be Uiferred. The parties wmre all 
descendants (graudsons, or great gr.uiilsous) of Joyram. 

If every thing be coUoidered, I think the most important decision of the 
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Supreme Court on the subject of Wills, arose out of the four following tes¬ 
tamentary papers which were left by Nem^cuurn Mullick. 

“ Sree Sree Ramjee Soromng. ^ 

s 

“To Sreejoot llimigopaul 3Iidliok, my eldest son, and Sreejoot Rani- % 
ruHon Midlick, my middle son, greeting with benedictions. ^ 

“ 1 Srce Nemyciiurn Midlick make this will. 

“ I make this Will in the names of you two in my life time and senses, 
and of my own free will. 

After my decease, from ray estate, you two, and my third son Sreejoot 
Ramtonoo 3IidUck, and my fourth son Sreejoot Ramconmje Mullick, and 
my fifth son Sreejoot Rammohun 31ullick, and my sixth son Sree Meeraloll 
Midlick, and my seventh son Sreejoot Soroopc/iwuler Ahdlick, and my 
youngest son Sreejoot Bloteeloll Midlick, these eight persons shall receive 
each sicca (3,00,00'0) three lacks of rupees. 

“ The money v.ihich you two have taken for to trade with, and what you 
will take, you will return to the estate with interest, and the money which 
those six have taken for to trade with, and what they will take, they will 
j-eturn to the estate, with interest. 

“ The gold and silver ornaments and plates, and ornaments set with pre^ 
cions stones, and clothes and apparel which 1 have given to the eight sons 
respectively, and what I have given to their wives, sons, and daughters, 
and what 1 shall give, have no concern with the estate, and will belong 
to these eight persons respectively, no one will have any concern with 
another. 
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Beside? th\s, whatever estate sliall remain consisting of houses, gr(wmd, 
talooks, cash. Company’s paper, bonds of individuals, sums due by in¬ 
dividuals, apparel, gold and silver plates, effects, and jewels. See. will 
remain under the charge of you two; you two are the managers thereof, 
3^011 two will discharge my debts out of that remaining estate, and will re¬ 
alize what is due to the estate, and from that estate perform my obsequies, 
and those of my wife, and constantly perform religious acts in a suitable 
manner. Whenever yoxi perform any religious or other act, you twm bro¬ 
thers will inform the other six brothers, and if they acquiesce in your opi¬ 
nions, you eight brothers will perform the act collectively, otherwise what¬ 
ever you two brothers think proper, yon will do, and should any one raise 
objections, it is inadmissible. 

“To this purport I execute this Will, the 24th Maugh, the year 1215.” 

Two witnesses’ names subscribed 

“ Sree Sree Ramjee. 

*‘To Sreejoot Ramgopaul Mullich, my eldest son, and Sreejoot Ramrut^ 
ton AJullick, my middle son, with benedictions. I Si'ee Nempehurn Muh 
lick, make this written order. 

“I have made a will on this day’s date in your two name?, I therefore 
direct you. i nrile the particulars of what is to be done out of the remain¬ 
der of my estate, which will remain under your charge. 

“ 1st. It is ray desire to perform some work at/S'ree Sree Rrindabun and 
Sree Sree Juggernaut, and to make a ghaut on the bank of the Ganges,.and 
to cause the Sriinol liUagbal, the Sree Mahabharut, the Valmikee Pooran, 
and Choytunyu Mungul to be chanted, should good or harm happen to 
me befjre the completion of all these, you will after my decease perform 
all these acts, and defray the expense thereof from the residue of my mtate 
ioliich remains in your charge. 

Q <1 
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“ The cash which stands in my accounts for the worship of Sree Sree Jug-^ 
gunnath Deb-jee^iMahesh, and for the worshi[) Sree Sree Radhahulluhk- 
jee at Bnlluhpore, and for the worship of Sree Sree Crishna Roy-jee at 
Canchrapara, in the names of these deities respectively, will remain under 
the charge of you two, and you will after my decease defray the expenses 
of the monthly worship of the deities from the interest thereof in the man¬ 
ner I am paying it. 

The money given by mother for the purpose of making a bower at Sree 
Sree Brindabun, stands in my accounts, and it is my wish to cause the said 
bower to be made by myself. Should 1 die before the completion of it, the 
said money will remain under your charge, and you will cause the bower 
to be made. 

“ It is my wish to make a temple for the Sree Sree Malta Prohhoo-jee at 
Ombica; should I die before the completion of this, you will make the 
temple and consecrate it from the residue of my estate which remains un¬ 
der your charge.” 

4 

'a 

Sree Sree Ramjee. g 

«=> 

‘'To Sreejoot Ramgopaul Mtdlick, my eldest son, and Sreejoot Ram- ?? 
rutton MiiUich, my middle son, with benedictions. « 

“ I Sree Nemychurn Mullkk, write this Jlookoomnama (written order.) 

“ I have made a Will on this day’s date in your two names, 1 therefore 
dh’ect yon. A dwelling-house measuring 13 cottahs altogether, has been 
formed at C'o/cMtta from the private dwelling-house of the late Sookmoy 
Mullkk, measuring 10 cottahs, and the dwelling-house of Nirmul Rai(r„ 
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riioafsiiring 3 collohs, which cUvellino- house, I give (have given) for my 
yomiii-est. daughter to reside in, hut neither she or lier children have the 
right to dispose of the same by sale or gift. 

“ iViv youngest daughter will receive (10,000) ten thousand sicca rupees 
fniiii the residue of my estate, whicli remains under your charge after my 
Iccease, but this money will remain under your charge. The annual in- 
ti-rest on this sum at eight |)er cent, amounts to (800) eight hundred sicca 
rupees, from whicli you will pay the monthly expenses of my youngest 
ilaughlor as I now pay them. 

W/iat remains after pa>jit!^ this, will he applied to other expenses. 

“ As long as my daughter is living yon will pay her the interest only in 
this manner, and she will reside in the dwelling-house, and if she has no 
male offspring living at the lime of her decease, the princiiial, interest, and 
dwelling-house, will belong to my estate; should there remain‘inale off- 
jspriiigs they will live in the house and receive the interest, in the same 
planner. Ihe year ]213, date 24th Maugh. ^ 

"SreeSree Ramjce. 

»•< 

“To Srecjoot Ramgopaul MuUick, my eldc.^^t son, and Sreejoot Rum- ^ 

futlou MaUuk, my middle son, with henedielions. | 

& 

“ 1 Srce Nemychurn MuUick give these written directions, | 

“ I have made a Will on this day’s date in your two names. I therefore 
give you directions. 

“My eldest daughter will receive (10,000) ten thousand sicca rupees 

Q'<j 3 
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from the residue of my estate which remaiiis under your charge after my 
decease, but this money will remain under your charge. The annual in¬ 
terest on this sum at eight per cent amounts to (800j eight hundred sicca 
rupees, from w hich you w'ill pay the monthly expenses of ray eldest daugh ¬ 
ter, as I now pay them, what remains after paying this, W'ill be applied to 
other expenses. 

“As long as my daugliter is living, you vrill pay her the interest only in 
this manner, and if she leaves no male ofispring at the time of her decease, 
the principal and interest will belong to my estate. 

“ If she leave male offspring, they wall receive the interest in the same 
manner. 

“The 24 th Mangh, 1213.,’" 

I^emychurn Mullick left eight sons, who liad all attained their full age 
at the time of his death. His property^ was to a very large amount in 
value. He died on the night of the 24th of October, 1807, and on the 
26th of tlm same month the six younger, filed their bill against the two 
elder, brothers. This bill was amended on the 14th of December fol¬ 
lowing. 

The parties were Ramtonoo Mnllick, Ramconaye Mullicic, RammoJiutk 
Mullick, Heeraloll Alullick, Soroopchunder Mullick, and MoteeloU Mtd- 
lick, complainants, and Ramgopaul Mullick, and Ramnitton Mullick, de¬ 
fendants. 

On the 11th of July, 1808, the Court decreed as follows; “This Court 
doth think fit to order and decree and it is accordingly decreed and de¬ 
clared THAT BY THE HiNDOO LAW NeMYCHURH MuLLICK, DECEASEO, 
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IN THE PLEAQINGS OF THIS CAUSE MENTIONED, MIGHT AND COULD, DIS¬ 
POSE BY WILL, OF ALL HIS PROPERTY, AS WELL MOVABLE AS IMMOVABLE, 
AND AS WELL ANCESTORIAL AS OTHERWISE. And that the said Nemy^ 
churn Mullick, deceased, did, in his life time, didy make and publish the four 
testamentary papers exhibited in this cause, as and for his last tvilL And 
it is further decreed and declared that the residue of the estate of the said 
Nemychurn Mullick, deceased, after the payment of the debts of the said 
Nemychurn Mullick, and subject to the payment of the several legacies 
directed to be paid, and to the performance of the several acts and ceremo- 
mes directed to he performed in the said ivill and testamentary papers of the 
said Nemychurn Mullick, deceased, and exhibited in this cause, is joint 
and undivided family property according to the IdiNDOO law; 
and that the Complainants and Defendants, the eight sons and co-heirs of the 
said Nemychurn Mullick, deceased, are entitled to the same. And it is fur¬ 
ther decreed and declared, that the Defendants Ramgopaul Mullick, and 
Ramrutton Mullick are entitled, tinder the said will of the said Nemychurn 
Mullick, to the management of the said joint and undivided family pro¬ 
perly I" 

The testator died possessed of great wealth; and a considerable part; 
of it, as well movable as immovable, was ancestorial. Yet from the nature 
of this decree I cannot discover the necessity of making a declaration 
respecting the testator’s right to dispose by will of all sorts of property, 
for the result was certainly what it would have been, if such a right had 
been denied. 

It will be observed that Ramgopaul Mullick, and Ramrutton MidHck, 
the defendants, were declared entitled to the management of the jo-nt and 
undivided family jjroperty under Nemychurn Mulliclcs will, vsivich is 
scarcely consistent with a declaration that the residue of the estate was 
Joint and undivided family property according to the Hindoo law, and 
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tliat the eiglit sons and co-heirs were entitled to the same, I must ob¬ 
serve however, that at this time, the Complainants had not prayed for a 
partition, that the temporary management of the Defendants might have 
been intended ; or, if permanent, that it was to be confined to that part of 
the estate which was applicable to religious purposes. 

Upon a reference to the testamentary papers, it will appear what those 
purposes were, and it may here be observed, that a very large sum of mo¬ 
ney was required for their completion. Yet the Court did not think it¬ 
self at liberty to restrain the expense, or to interfere, respecting them, 
with the disposition which the testator had thought proper to make. Jt 
was referred to the Master to take an Jiccount of the whole of the property 
which Nemijehuru AlulUck, had died possessed of, or entitled to. 

And it was further ordered and decreed, that the said Master do also 
enquire and report to this Coin't sum tvill be I'equisite for the pev-> 

foruiance and execution in a suitable manner of the several acts, work?, 
AND CEREMONIES directed bp the said ivill and testamentary papers of the 
said Nemychurn MuUick, deceased^ to be performed and executed, distin” 
guisMng betiveen those ceremonies which by the Hindoo law are to b^ 
performed once, and those which are to be performed periodically.''' 

Prom this decree Ramgopaul and Ramrutton, the defendants, appealed 
to the King in Council, 

The first bill, as it was amended, stated that the complainants had all 
attained their full age according to the Hindoo law, and that the parties 
to the suit were the only children of the testator, except two daughters 
who had been married in his life time and had tiierefore no claim upon 
his estate. That the eight brothers had been, and continued to be, a joint 
and undivided Hindoo irnfAy. Tha4; the whole or the greatest part of th$ 
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movable and immovable property of which the testator died seized or possess¬ 
ed, teas either inherited by him from his ancestors or grew out of such nn- 
cestorial property ; and that all the parties, Complainants and Defendants, 
were entitled to the joint and undivided oivnership of the said property. 
Tiie bill goes on to state that NcmycJmrn Mullick, executed a writing 
purporting to be a will by which he gave to the complainants a small part 
of his property,/ar less than their proportion of the ancestorialproperty ; 
and gave the. residue zvithout distinguishing between the ancestorial and self- 
acquired, to the Defendants, and that suck a disposal so far as it re¬ 
lates TO ancestorial property is invalid ; and that the Complain¬ 
ants are equally entitled with the Defendants to the immediate possession and 
enjoyment of the said ancestorial property. An account and an injunction 
against w'aste are prayed by the bill. 

By a further amended hill filed the 14th of December, 1807, the Com¬ 
plainants state that having had an opportunity of getting further insight 
into the testamentary paiiers left by tlieir father, they find they were mis¬ 
taken in the construction which they had put upon the said papers, and that 
the testator in truth gave, and proposed to give to each of his eight sons 
the sum of three lakhs of rupees, and that upon a just and true construction of 
the will, there is no intention to dispose of rtwcestorm/properfy, but that 
the will relates to jiroperty acquired by the testator himself, and that out of 
such property there is nothing given to the defendants beyond the sum of 
three lakhs of rupees each, and that the residue after satisfying legacies and 
supplying the sums directed by the testator to be expended, is a fund to be 
equally divided among all the brothers, Complainants and Defendants. 

The Defendants, by their answer, denied that the whole or greatest [lart 
of the movable and immovable property, of which Nemychnrn Mullick died, 
seized or possessed, was ancestorial. They say that Neniychurn and his 
brother Gourchurn continued undivided as to ancestorial property, to the 
year 1798, when a partition between them, took place, and that during the 
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period of tlielr union, reg-ular books of account bad been kept, separate 
and distinct from tlie accounts of tlicir own several acqiii itions, ami that 
all the money received hy Nvinijchurn out of the avccs'o ini proj^erly 
amounted to rupees 12 annas and .•> pice, and no more. They 

tl'.en set forth llie [)arliculars of the aiiccslorud immovahle property makinj^' 
JSLiii:jc/itrritS share thereof to amount in value to about 40,000 rupees, 
'i'hoy say they are advised and believe that their father mipbt and could 
disjxise by will of his anccstoriul mocahle projierty, and if lie could not 
have disposed of Ids a)!cesU>ri((l mx.'o/vre/t; property, that ilie complainants 
ought to elect between their claim to it, and die legacies hequei thed to 
them by Iscmycitnriis will. They si t forth ihe teslanientmy papers, and 
they say that the money received hy Arin^c/oo /i from the miC’Citonct/proper¬ 
ty is subject to several deductions, viz. paid to llie widow q( Rad hue Imrn 
MnUicIc in satisfaction of his claim njiou the ancestorial estate 55,000 ru¬ 
pee^. For the marriage of tlie complainant Rammohuu, JXrJd rii|)ees. For 
the marriage of Heeraloll, 9800 rupees. For the marriage of Soroopc/iun- 
flcr, 1022 rupees 0 annas and 9 pice. For t!ic second marriage of Jlam- 
gopani, 12,180 rupees. For the marriage of Muolecluul, i lie two several sums 
of 11,000 ruoces. For t!ie marriage of gruml-d ingliters, 4170 rupees. 
For the marriage of a grandson by his youngest, daughter, 20,000 rupees or 
thereabouts. For Nemyckuni s own jiorfonn-.mce of three religious core- 
monies called Poraiii, 45,000 rupees or thereabouts. For the [lerformance 
of a religious ceremony called Gunn, 00,<>00 rupees. For the p>er"oi iuance 
of aaoiimr ceremony called Tuuluk or weighing liimself w'itli Guldiuohurs 
and other expense relating thereto, -50,000 rujiees. For family e.vpeases 
disbur.sed by him since his separatii.a from (h'.urc/ann, 2-'>((,oOO rupees. 
Idiey tlica say they are advised tliai iney have a right to deduct these 
several disbursements from the sum of l.’bObtiOl rcpies 12 annas and tl 
pice, receiv ed by Neinychurn .as his share of i\u- ancestorialmovable property. 
They go on to say, that the sum oi three inhhs of rupees left to each of 
the complainants will greatly e.xceeJ what they would be entitled to as 
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their shares of the ayicestorial estate, and that they are ready and willing to 
pay to each of them his three lakhs of rupees under the will of their father. 

Ill answer to the last amended bill of complaint the defendants say that 
a disposition by will is available to alter the established rule of descent 
and succession among Hindoos. They deny the construction put by the 
com|)lainants upon the testator’s will, and insist that after having given 
each of them 300,000 rupees, it was his intention to give the entire residue 
without distinguishing between ancestorial and self acquired property to 
them, (the defendants) for the purpostis stated in the will. They insist 
that such a disiiosition is valid, and of full force by the Hindoo law ; and 
that the complainants are not entitled jointly with the defendants, or at 
all, to the possession, enjoyment, use, or benefit of any part of Nemychurn 
Mullictis estate except the sum of 300,000 rupees left to each of them by 
the will. 

The decree has been already set forth, and it has been stated that there 
vvas an appeal from it by the defendants to his Majesty in Council. The 
result of this appeal may be best known from a supplemental bill, after- 
wards filed by the complainants and the answer of the defendants thereto. 

The bill charges that, “ By tlie decree pronounced by this honorable 
Court and since affirmed on appeal by an order of the King in Council, the 
said eight sons of the said Nemychurn Mullick, were and are declared enlilled, 
to the, residue of the said estate, and the benefit of which said decree your 
orators and oratrixes humbly submit they are vow entitled to receive, and to 
have suck residue after setting aside a sufficient sum for the performance oj 
the acts, works and ceremonies as aforesaid, ascertained and allotted and dicid- 
|!tl between them and the said defendants in eight equal shares and propor¬ 
tions to be held by them in severalty f &c. 
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Ill the defendants’ answer they “ deny that they give out or pretend 
that under and by virtue of the last will and testament of the said Nemy- 
churn Mullich, they, these defendants, have a right to detain the residue in 
their liands as managers of the said estate (if any such residue should so 
remain) save as herein before is mentioned; the question regarding the right 
to such residue having, as these defendants admit, been decided by the said 
order of the said King in Council in the said bill mentioned.'” 

The first bill filed, even after it had been twice amended, was certainly 
not adapted to the case of the complainants ; one of them died, and the 
suit having been revived, a supplemental bill was filed on the 19th of De¬ 
cember, 1821. To this bill the parties were Ramtonoo Mulliclc, Ramko- 
noye 31idlick, Rammohun 3hdlick, Soroopchunder 3Itdlick, Alootccloll 
Midlick, Sree Mootee Conomoyee Dossee, ividow and legal representative 
of Heeraloll Mullick, deceased, and Sree Blootee Joyomonye Dossee, Sree 
Mootee Operna Dossee, and Sree Mootee Nobocomaree Dossee, infants and un¬ 
married daughters of Heeraloll AluUick, by Sree Mootee Conomoyee Dossee^ 
their mother and next friend, complainants, against Ramgopuid 31ullick 
and Ramrutton Mullick, defendants. 

It does not appear to me that the daughters of TTeeraZoZ/were necessary 
parties, but with a view to securing for them their father’s property after 
the death of their mother, it may have been thought proper to bring them 
before the Court. 

This bill set forth the former proceedings. It prayed that tho Defend¬ 
ants might account ivith the complainants as to the personal estate of 
Nemychurn MulUck, and that a just and fair partition might be made 
among the parties of his real estate, after the deduction of a sufficient 
sum, for the purpose of carrying all the testator’s directions into effect. 


The Master had been directed to make a Separate report, as to th» 
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mims necessary for effecting these purposes, and on the 9l h of June, 1820, 
he re[‘orled, that the sum of 8,59,29(5 ri/pees, II annas, and (i pice, teas te- 
quisite for the performance and execution of the several acts, works and cere- 
monies in a suitable manner as directed bp the said will and testamentary pa¬ 
pers to he performed and executed. 


To this report all parties filed exceptions ; the complainants because 
the allowance was loo large, and the defendants because it was too little. 
The exceptions of each Avere over-ruled, and the report was confirmed. 

Upon this the complainants and defendants, for these opposite rea¬ 
sons, filed their petitions of appeal; but the petition has not been prosecut¬ 
ed ity either. 

It may perhaps appear extraordinary that a sum, which at the ordi¬ 
nary exchange of a few years back, Avas erpial to £107,000 sterling, should 
Siot have been thought by the Court, immoderate for such a purpose, and 
that it should by the defendants, have been deemed to fall far short of the 
necessary exiAenditiu'e. They say that, “a sufficient sum for the perform¬ 
ance and execution in a suitable manner of the several acts, works and cere¬ 
monies directed by the said will and testamentary papers of the said Nemy- 
churn JSIidlick, to be performed and executed and which these defendants con¬ 
tend and submit onrxht not to be less than the sum p/'2,523,350 rupees, 9 an¬ 
nas;' or at the exchange 1 have mentioned about £ 315,418 slerling. 

Independently of these expenditures, the defendants say, “that, a sum of 
3088 gold-mohurs or sicca rupees 49,408 ctdled Toola gold-molmrs against 
which the said Nemychurn Mullick teas tccigked in his life time, although 
in the possession of these defendants, forms no purl of the estate of the said 
fHenvjcImru Mullick, in as much as the same must, according to the laivs and 
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usno-es of Hindoos be distributed among Brahmins by these defendants as 
managers of the said estate.’ 

What questions may yet arise cannot be foreseen, but I consider it to 
hare been finally decided, that all the directions contained in Nemycimrn 
Mullick's will, shall be carried into effect. That the sum of 8,59,-292 ru¬ 
pees, ] 1 annas, and 6 pice, shall be expended for religions purposes, and 
that the residue of the testator’s property, ineluding all descriptions, shall 
be equally divided ;; the seven surviving- sons taking each a share, and the 
representatives of the eighth son, deceased, taking his share. 

The personal property cannot be divided until an account of it shall 
have been taken, and reported by the Master. Some time since, a parti¬ 
tion of the real or immovable estate was consented to by all the parties; 
and before the supplemental bill was filed, the legacies of three lakhs of 
rupees each, had been paid by the defendants, to the original complain¬ 
ants. 

It is now to be observed, that the Court’s decision was founded upon n 
construciion of the testator’s will, and an intention to construe it ac¬ 
cording to Ills meaning; that a sum suflicient for eflectuating all the acts 
of piety he directed, was ordered to be provided out of his estate for the 
purpose ; that the legacies were all confirmed ; that the estate was in other 
respects disposed of as it would have been had Nemychurn Mullick died 
intestate ; and that the Court expressly declared the right of a Hindoo To 
DISPOSE OF HIS ANCESTORIAL immovable PROPERTY BY HIS WILL ; wllichj 
as 1 conceive, meant according to his pleasure. 

The mere abstract right of a Hindoo to direct the disposition of his prof¬ 
fer fy BY WILL, cannot be better exemplified, than it was in the following 
case. There cannot indeed, be a doubt, upon any principle ever contend- 
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«(l for, but that the person who was testator in this case, had a right by 
;mrtiiion in his life time, to make the allotment of bis property which he 

:n:ule of it by will. 

The testator Durpnarain Snnnono w'as possessed of a very large pro- 
neiiy botli movahle and innnoGahle. It Avas all, as he recited, self-acquir- 
2 (i. His will contained the following provisions ; “ As my eldest son Sree 
Iladhamohnn Bahoo and third son Sree Kishnamolma Buhoo, have discard¬ 
ed their gooroo (spiritual teacher,) and drink spirituous liquors and have 
thrcalened to murder me, 1 have discarded them, and debar them from per~ 
forming the ceremonies of burning nvj bodp, and Sraddhaf 

He then gives to each of them 10,000 rupees, “ for their support and 
maintenance.” He goes on, “ and to my youngest son, by my first wife^ 
Pijareemohan Baboo, he being deaf and dumb, 1 bequeath 20,000 rupees for 
his maintenance.” 

lie gives 30,000 rupees for the Avorship of Sree Sree Ishwur Radhakaunt-^ 
jee, and says, “ you Avill cause the worship to be pei formed from the inter¬ 
est ari>ing on tliis sum, exclusive of wiiatever apparel, utensils, and orna¬ 
ments are in the Sree Sree Ishwur, are his.” 

He makes some other provisions, and then declares, " I bequeath the 
Avliole that remains to Sree Gopeemohuii Baboo, Sree Hurrymolmn Baboo, 
and my sons by my second wife Sree Ladelymohun Baboo, and Sree Moho- 
negmohun Baboo, in four equal sliares.” 

In the year 1813, an action of ejectment AAms brougi t uprn the demise 
of Kishnamohun, one of the discarded sons, for his share of .Darpnarains 
(lus father's) estate. To this action Gepeanohun, Jlurrynm.' rn, Ladiey- 
vto/iun, and Jlohonep molt tin, took tlefence, and upoti proof of Ij orpnurain s. 
will being duly made, there was a verdict for the .Defendanis, 
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GoiircJmrn Mullick died possessed of a very large property, ancestorial 
and self-acquired, immovable and movable. We have seen t\mt Nemychurn s 
half of this ancestorial movable property amounted to upwards of thirteen 
lakhs of rupees. 

Hissumher, one of the sons of Gourchurn, had been employed by a 
house of agency in Calcutta, and having conducted himself there so as to 
dissatisfy his father, he (the father) made a will by which he left this son 
a very inconsiderable sum of money, and disposed otherwise of the resi¬ 
due of his j>roperty. The case was not brought into Court, but it is to 
be presumed that tlie disinherited son took advice, and was satisfied that 
lie must fail in an attempt to set aside Ins father’s will. 

The cause between Woomisckunder Paul Chowdry and Ruttonchunder 
Paul Chowdry,'\niAXit?,,hy SreeMootee Dossee, their mother, and nextfriend, 
complainants, and Premchunder Paul Choivdry, Isserchunder Paul Chow- 
dry, Joogidkishore jBundopadhya and liamsoonder Gooptoo, defendants, is 
now to be mentioned. Three of the defendants answered, and the bill 
was taken pro confesso, against Ramsoonder Gooptoo,. 

This suit, as it afterwards appeared, related to ancestorial property 
descended, or originating’ in that which tlid descend, from Sunocherum 
Pauntee. Upon the present occasion however, the [n’oceediags were had, 
supposing Sohoc/ieram to have died in indigent circamstances, and his 
sons to have been founders of the pi’ 0 ])erty in rpiestioa. 

The bill stated that Sohocheram Pauntee had three sons, viz. Kishnoclmn- 
der Paul Choivdry (who was father of the complainants and two of tiie 
defend ants,) Paul Choivdry, and Ramtievdy Paul Chowdi ;. 

That Sohocheram Pauntee had a very inconsiderable property, and died in 
very indigent circumstances 5 not having been at the time of his deaus 
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worth more than one hundred rupees. That KisJimchunder and Sumhhoo^ 
chunder, in the life time of their father lSoAoc/^cra»l, procured money, and 
began to trade in grain, and in salt, that their trade became 'extensive 
and lucrative, and that during the life time of 5'oAoc^eram, he and these 
two sons continued to live as a joint and undivided Hindoo family ia 
food and habitation, but that the father had not any concern whatever, 
in the trade which was carried on by his two sons, and that he did not 
assist them in any manner. The bill further stated, and it was admitted 
by the answer that these two sons had acquired a very considerable pro¬ 
perty before their father (Sohocheram) died. 

As to JRanmeedy Paul Chowdry, the third son of Sohocheram, he was 
excluded from all claim (both by the bill, and by the answer) to a partici- 
pation in the property, now in question. It was stated that he had died 
in the life time of his father, and that neither he, nor the father had any¬ 
thing to do with the trade which was carried on in his father’s life time 

by Kis/inochunder and Sumhhoochunder. 

Ramneedy left an only son, Buddinoth Paul Chowdry, and a widow nam¬ 
ed Ulica Dossee, Baddinoth's mother. 

If it had appeared that the property now possessed by the family, had 
grown out of that which w as left by Sohocheram at the time of his death, 
or that Sohocheram h^d carried on the trade jointly with his two sons, or 
that Ramneedy had been a partner in the trade, his {Ramneedy's) son Bud^ 
dinoth, would have been entitled to a share of the estate. It was therefore 
the interest of all these contending parties to have it understood that the 
two persons, Kishnochunder and Sumbhoochunder, were alone concerned 
in the acquisition of this wealth. 

To exclude Buddinoth the more effectually, the bill stated, the answe* 
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admitted, and the fact was, that Bnddinoth in his infancy, and his mother 
Ulica JDossee, on his behalf, executed a general release to Kishnochmder 
and Siimblioochmder. By this release all claim on the part of Bnddmolh to 
the estate of Sahocheram, his grandfather, and upon every other account, 
was renounced. 

JBuddinoth afterwards fded his bill claiming, as heir of Ramneedij, one- 
third of the property in question. In this proceeding the release executed 
by Buddinoth and Ulica Dossee was declared null and void, but, as thei e 
was no question upon a Avill, Bnddinoth having chiimed as a representative 
(through his father Ranmeedy) of So hoc he ram, wlio died intestate, it is 
needless to be more particular in this place. It is sufficient to say that he 
succeeded in disproving every thing alleged, or admitted to his prejudice,, 
by the complainants and defendants in the present suit. 

Upon the present occasion however, the proceedings went on, as if Kish- 
nochunder and Sumbhoochunder were the only parties entitled to share in 
this property. These two had come to a partition among themselves, and 
had divided the estate between thein. 

KishnocJmnder had four sons Woomischunder, and Ruttonc/mnder, the 
complainants, and Premchnnder and Ishivurchunder, two of the defendants. 
He made the following will by which he left ten annas share of the pro- 
perty, which he possessed as I have stated, to the defendants, and s/os 
annas' share of it to the complainants. 

The complainants, as we have seen, avoided going on the ground of the 
property being anceslorial, but they endeavoured to set aside the will, lie- 
cause their father was not of disposing mind at the time it was executed. 

jEJere is Kishnochunder s will 



OF WILLS. 


§53 


Sree Crishnoo Soronong. 

"‘To the benevolent Sreejoot Joogulkishore Bundopadhya 
and Sreejoot Ranisoonder Qoopto j this powei’of attorney is 
made in the year J216. 

I have four sons by two wives. By my eldest wife Sreejoot Premchund 
Paul Chowdry and Sreejoot Ishwurchunder Paul Chowdry, two sons of 
age, and by my second wife Sreejoot Oomeschunder Paul Choivdry and 
Sreejoot Ramrulton Paid Chowdry, who are minors, for the purpose there¬ 
fore of guarding and preserving the whole of my estate, consisting of cash 
and property, and Zemindaree and purchased Lakkeraj, and houses, affairs, 
and so forth, in my real and in fictitious names, wherever and whatever 
there is at different places, according to papers and documents exclusive of 
debts, I appoint you two attornies. As long as 1 am alive, the property, 
&c. will be under my control; on my death you will undertake the trans¬ 
lation and management of the whole of my property, Zemmdaree, purchased 
Jjakkeraj, houses and affairs, whatever there be and at whatever place, ac¬ 
cording to the papers and documents, in real and fictitious names. Out of 
the w hole of my estate (100,000) one lakh of rupees remains for the purpose 
of establishing a and for my obsequies ; Premchund Paul Chowdry and 
Jshwurclmnd Paul Chowdry will establish the deity and perform my obse¬ 
quies, you will ])ay this cme lakh of rupees to those two brothers. My 
younger wife is living, and 1 give (.30,000) thirty thousand rupees for her pi¬ 
ous, &c. acts. 1 have three daughters by ray two wives, and give (6000) 
six thousand rupees to them at 2000) two thousand rupees each for their 
food and raiment. 1 give to these four persons the sum of (30,000) thirty- 
^ix thousand rupees, which sum you will give credit for in those futir 
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names in the Calcutta account, and pay them the interest thereon at (6) 
six rupees per cent per annum individually every year, exclusive of these, 
the allotment of shares of the whole af the remaining estate is thus:: 
Premchund Paid Choivdry and Isliwiirclmnder Paul Choivdry, my two 
sons, are of age, they are very attentive to me, being satisfied with which 1. 
allot them tivo brothers a portion of (10) ten annas, and to the two brothers 
Ooineschimder Paul Choivdry and Ramrutton Paul Choivdry I allot a por¬ 
tion of (Q) six annas. My two sons who are of age Premchund Paul Chow- 
dry and Ishwurchunder Paul Chowdry are Masters* of the whole; you 
will continue them Masters, and transact businees and affairs with their 
consent, and they the two brothers will likewise do business according to 
your advice. You will transact the business, concerns, &c. in the same 
manner they are going on now, and the profit or loss thereon will be ad¬ 
mitted according to papers and documents; you will furnish money for 
my daily acts, family expense, the worship of the deity, the Ruth Jattra, 
&c. ceremonies according to the estimate as the same are managing. As 
to the estate which remains exclusive of expense and disbursement, should 
the two minor sons when they become of age, not agree together, you will 
divide it according to the above allotment, and give to the four brothers. 
In the mean time, should the four brothers ask for money for their own 
uses, younvill debit him who takes money, and give what is proper. 

“ As to the money which stands in the Calcutta account to the credit of 
my wife and three daughters, you will give it to tliem respectively at the 
time of the above division. 

“Should any one not abide by the allotment which I have made, and 
claim an excess,, it is inadmissible. Should excess take place in the ex¬ 
penditures over and above the lakh of rupees which 1 lay by for the esta¬ 
blishment of deity and my obsequies, you will furnish it from the undivided 
estate, but should any sum remain on hand after these two expenditures 


• Mookhtars, 
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liave taken place, it will remain for the stated expenses of the above deb 
tj’s worship. You are employed in ray Circars and are confidential, I 
have therefore appointed you attornies. Yon will receive the fixed allow¬ 
ance YOU get for your trouble from my Circar, besides which, for the 
trouble attending this power of attorney, you .Goopto will take (600) six 
liuiidred uipees, and you JBundopadhpa (400) four hundred rupees every 
ve:.!- during my life time, you will not receive allowance for your trouble 
Oil account of this power of attorney. To this purport I execute this pow¬ 
er of attorney for after my death. Year above written ; date (27tli) twenty- 
seventh Cartick. 


“ Witnessed by five witnesses.” 

From what has taken place in the Supreme Court, we must conclude 
that the decree in this cause would not have been varied, even if it had 
been clearly shown that all the property in question had descended from 
Sohoclieram, the grandfather of the contending parties, and that the une¬ 
qual distribution of it by the father of these complainants and defendants, 
would have prevailed, whether it had been anccstorial, or acquired by 
hiinseif. 

It will be observed that, in this case, the testator left 100,000 rupees, 
out of his ivhole estate, for the purpose of establishing a Shib, and for his 
obsequies, and directed that his two elder sons should receive this sum to 
establisli the deity, and perform his obsequies. 

An issue was ordered by the Court to try whether the instrument in the 
pleadings mentioned was the last will and testament of Kishnochunder 
Paul Choiodry, deceased. The will was duly proved, and the Court upon 
a subsequent hearing of the cause decreed and declared that, “ the paper 

S s? 
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writing in the pleadings in this cause mentioned is the last will and testa¬ 
ment of Kishnochunder Paul Chowdry, and is well proved, and ought ta 
he carried into effect.'’ 

Rajah Nobkissen, in the will by which he intended to deprive his adopt¬ 
ed son of the share to which he proved himself entitled, (see pages 194 
and 228,) gave to Gopeemohun Deb (the adopted son) and his four brothers 
(sons of the Rajah's brother Ramsoondcr Bewcrta) all his {the Rajalis) 
third share of a house, and all his right, title, share, and interest in his late 
father’s Talook, called Roonsoondriah. The Rajah had a son begotten, 
as well as a son adopted, living at the time. He also gave to the four 
brothers of Gopeemohun (his nephews) and their heirs 270 rupees a month 
for fifty years. He recites that he had given to Radhaynohun Ghose and 
Oboychurn Ghose, (the sons of one of his sisters,) 10,000 rupees between 
them, and also a bigah and an half of ground in Calcutta, which he con¬ 
firms by his will. He gives to Neeyytnarain Bose, the husband of one of 
his sisters, and his heirs, 50 rupees a month for fifty years, or 5000 rupees, 
if he should please to take that sum, in lieu of the monthly allowance. He 
makes a similar provision for Dattaram Bose, the husband of another of 
his sisters. 

Thus the Rajah gave by this will, away from his sons (one begotten and 
one adopted) the Talook of Booyisoondriah, which was ayicestorial immovable 
pro])erty. He also, by his will, as well as by gift in his life time, dispos¬ 
ed of other iynmovable property. His right to do so, wzs not questioned 
by any one ; and by a decree passed in June, 1800, (after Gopeemohun Deb, 
and Rajah Rajkrishna had settled their dispute) it was declared that they 
should take the estate and property of Rajah Nobkissen as tenants in com¬ 
mon; subject nevertheless, to all the made by the last will 

ayid testainent of Rajah Nobkissen, except only as to those provisions which 
respect Gopeemohun Deb and Rajah Rajkrishna> 
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This decree keeps clear of any declaration respecting the rights of an 
adopted son, but it recognizes the power of a Hindoo in possession, to 
dispose by will, of all manner of jiroperty. It must indeed be admitted 
that, upon this occasion, the power was not disputed or questioned by ei¬ 
ther party to the suit. 

The case of Dialchund Adie v. Kishoree Dossee has been heretofore 
mentioned. See pages 20 and 35. 

Joogulkishore Adie was the husband of Kishoree Dossee, by whom he had 
a son called Kundoolol Adie. Kishoree Dossee and this son, survived Joo^ 
gulkishore. The son (Nundoololf) then died, leaving an infant son Dial¬ 
chund Adie and his mother Kishoree Dossee, surviving. 

From this state of the faniilys if Joogulkishore had died intestate, it is 
quite clear that his son Nundoololl would have succeeded him, and ^hat 
Nundoololl would have been succeeded by his son Dialchund in all the 
property movable and immovable of which Joogulkishore died seized or pos¬ 
sessed, and that Kishoree the raotlier of Nundoololl and grandmother of 
Dialchund, would have been entitled to a maintenance only. 

The Court however, gave effect, although perhaps not so largely as 
It would now give, to such a w ill. Kishoree Dossee w'as declared entitled 
for her life, to a moiety of the real, as wmll as to a moiety of the personal, 
estate of her husband Joogulkishore Adie. 

The following is a copy of Joogulkishore's will: 


“ Sree Sree Radhakishno, the protector HI 
I Sree Joogulkishore Oddhio write this will paper. The contents are 
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fii fol'icnv :—have of my own free will appointed my wife Sfce, 31ooiee 
Kir./ioree Dossee, and my son Sree Srce Nujuh'oij/l Oddhio, joint: executors 
of my estate, and made tliem master of all niy riches, and landed, &c. 
j)ro])erty. If any will should appear in the name of any otiier person, ex- 
C'ept tliis will, the same 1 do hereby make void. Finis. Dated the liflh of 
likadur, in the JicugaL year one thousand one hundred and eighty-eight. 
English style eighteenth August, one thousand seven hundred and eighty- 
one.” 


“Witness, Ganganarain Doss, Jbrijunioltun Ohose, Punchanund Bose." 

A bill was fded by Dialchtmd Adie against his grandmother Kishorce 
Dossee, and the Court came to a decision certainly favourable to the com¬ 
plainant. See jDages ‘20 and ,35. 

It has nev er been said that words of inheritance are necessary in a 
Hindoo's will for the purpose of giving a dev isee the entire estate. It has 
indeed, on the contrary, been considered that a Hindoo coming into pos¬ 
session of an estate, was vested with an absolute interest, and held it at his 
own sole and uncontrolled disposal. 

It is however, I think evident, that the Court in this instance, proceed¬ 
ed upon the principle of a female not being entitled, under any circum¬ 
stances, to more than a life interest in her husband’s estate. 

The right of Joogulkishore to direct the disposal of his property by will, 
was fully recognized; for if it had not been so, the whole e.state must 
ha,ve gone to Nundoololl, and have passed through him to Dialchund, 

i cannot reconcile this decision with the principles which seem to have 
prevailed in the Supreme Court. 
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Jf it was supposed tliat a Hindoo woman is incapable of possessing 
property in her own right, and holding it at her own disposal, the Court 
was unquestionably in error. That she may have property in streedhun 
IS most certain ; and it is so admitted in all the books upon Hindoo law., 
See rules 7, 8 and 9, page 4, chapter “ Inheritance.” 

A gift made by a husband to- his wife of movable property, becomes 
iinniediately hers. If it be made of immovable property, it becomes hers 
after the husband’s death. 

Now as a right to make wills is acknowledged, the power would be.’ 
c ome unavailing, if we did not admit that the will after death, was to ope¬ 
rate, as a gift made in the life time, of a testator. 

In this very case, the right of making a valid will, w'as recognized by 
the effect which was given to that of Joogulkishore Adie, but I am ignorant 
of the ground upon which the Court confined Kishoree Hossee's interest 
to an estate for life. 

It is possihle that the testator’s intentions might have been inferred from 
circumstances, by the Court. Here the widow, if it had not been for the 
w ill of her husband, would have had a right to maintenance only ; and it 
mig'hi have been presumed, that the husband having altered her condition 
so much for the better, by giving her one half of Ids estate for her life, in¬ 
tended no more; besides the testator had a son, which fact would have very 
much strengthened this presumption, supposing it to have existed. 


But we ought to be able to account for the decisions of a Court of 
Justice, by something more certain t’rui conjecture, and if 1 happen to 
be right in this one of mine, I shall inly have opened the way to embar- 
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rassment ; for if a Hindoo, not having a son, should dispose of his proper¬ 
ty by will, to his childless icije, the presumption would be entirely remov¬ 
ed, because she, in case of his intestacy, would have a right to all for her 
life, and her condition could not be improved by such a will, unless she 
took under it, an absolute interest. 

If I am right in my apprehension of the law, if the property possessed 
by Kishoree Dossee under her husband’s will, had been given to her by him 
in his life time, that she would have held it upon his death, at her own 
absolute disposal; and as the right of making testamentary dispositions, is 
undoubted in the Supremo Court, it is inconsistent to determine that there 
is a less interest in property taken under a will, than there would have 
been, had it been received as a gift. 

I cannot add any thing to what I have already said on the proceedings 
which grew out of Muddunmohtm Bysaack's will. See page 77, chapter 

Partition.” 

Although I have ranged, and f think not improperly, these proceed¬ 
ings under the head of Partition, the etfect which the Supreme Court 

«• 

gives to the will of a Hindoo, is, in some respects, illustrated, throughout 
the long protracted litigation which took place among the parties inter¬ 
ested in that cpiestion. 

I have before spoken of Soorjeecomar Taknors will, by which he left a 
sum of money to his wife, and all the rest of Ids very large property, mov¬ 
able and immovable, anceslorial and selj-acf/nired, to his brothers. He left 
a widotv but no child surviving him. She fded a bill claiming as her hus¬ 
band’s heir, and denied the existence of a will. 

The will of Soorjeecomar was produced by the brothers, in whose favor 
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jt was made, and an issue was directed. The will was well proved, and 
no further question was raised. 

In the next case it will be seen, that Sonatun Mullick who left a widow 
and two daughters surviving him, made a will by which he left his pro- 
perty, which consisted of every description, to his brother. The widow 
filed her bill, alleging her husband’s intestacy, and claiming his estate, 
but tiie will was established. 

It does not appear from this case, that the husband’s right to make 
such a disposition of his estate, was contested. The question was, did 
he, or did he not, make the will ? 

On the 1st of April, 1822, a bill was filed by J3ustom Doss Mullick com¬ 
plainant, against Rajindro Mullick, the adopted son; Sree Mooiee Heera- 
pioouee Dossee, the widow; Govindchunder Rot/, the executor of Neelmony 
Midhck; and Sree Mooiee Bidamonee Dossee, the widow of Sonatun MuB 
lick, defendants. 

The bill prayed that the respective wills'of Rumkissen Mullick, Sona^ 
tun Mullick, and NeelmoTiy Mullick, be established. The complainant by 
his bill claimed two-thirds of the estate and property which had belonged 
to, or been derived from, Ramkissen Mullick and Gungabissen Mullick, 
i^nd prayed an account, and partition, accordingly. 

On the 27th of November, 1822, a cross bill was filed by Rajmdro Mul- 
lick, and Heeramonee Dossee, against Bustom Doss 3Iullick; Govind- 
chundcr Roy and Bidamonee Dossee. This cross bill prayed, that Rajin- 
dro Mullick, (who was an infant) be declared entitled to one-half of the es¬ 
tate, and property of which Bustom Doss had claimed two-thirds, and alsQi 
an account and partition. 

Tt 
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A feigned issue was directed “ to try whether or not, the said BustoM 
Boss Mullick is entitled to tivo-thhds of the joint immovable and movable^ 
or real and personal estate, in the pleadings mentioned and that Bustom 
Doss Mullick be the plaintiff, and Rajindro Mullick defendant, in the said 
issue. 


This feigned issue came on to be tried on the 2d of February, 1824, and 
a verdict teas found for the plaintiff. 

The circumstances of the case were these, Saumsoonder BluUick, who 
died about seventy years ago, without having acquired any property, left 
two sons, viz. Ramkissen Mullick and Gungabissen Mullick; Ramkissen, 
and Gungabissen (until the time of Gungabissen's death) continued living 
together, as a joint family. They were undivided as to diet, property, 
and the performance of religious ceremonies ; they had been successful 
in their pursuits, having accumulated great wealth, and possessed therat- 
selves of real as well as personal estate, to a large amount in value. 

Ramkissen had two sons, viz. Bustom Doss (the plaintiff in the issue) 
and Sonatun, (who died on the 19th of B/iadur in the Bengal Year 1212, 
answering to the 2d of September, 1805.) Sonatun left no male issue, but 
his wife Sree Moolee Bidamonee Dossee survived him. Guns’ubissen died on 
the 27th of Maiigli in tire Bengal year 1194, answering to the 7th of Fe¬ 
bruary, 1788. He died intestate, and left one son only, viz. Neehnonyfhe 
adopting father of Rajindro Mullick, (the defendant in the issue). 

At the time of Gungabissen s death, Neelmony (his son,) was eleven or 
twelve years of age ; and as the representative of his father {Gungabissen,) 
he was clearly entitled to one-half of the property of which Ramkissen 
(his uncle) and Gungabissen (jns father) had been jointly possessed. 

Neelmony continued to live with his uncle Ramkissen, and all the fami- 
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\ were managed by Mamkissen, whose sons (Bustom Doss and 

i,iHutun) w ere younger than Neelnmiy. 

The property w'as supposed to hare been considerably encreased by 
llmnkissen, after Gimgal/issen's death. 

In the month of Bt/saack, Bengal Year 1200 or April 179S, (Neelmony 
hen being sixteen or seventeen years of age,) Hamkissen executed a paper 
i II the nature of a will, by wdiich he declared his nephew {ISeelmony) and 
!iis sons entitled in equal shares (each one-third) to the whole of the pro¬ 
perty and I hat it was to be so enjoyed by the three upon the death of him 
I Itamkissen.) To tliis paper the two sons of Ramkissen, and his nejihew 
Scelmony, signified their assent in writing. 

This document is directed to *^Sree Neelmony MulUchSree Boishnoh 
Doss MuHick, and Sree Sonatwt 3]ullick ; may the highest felicity attend 
hem!!” 

(Signed) •“ Sree Ramcrishnoo MulUck'' 
1 Sree Ramcrishnoo Mullick make this will.” 

“Of my free pleasure, and in my sound senses, I w'rite this paper in my 
ife lime. On my death you are proprietors of tlie two items of wealth, 
roiisisting of my own wealth whatever exists, and my late brother Gimga- 
>nshuo Blullick’s wealth, whatever is in my possession. You will receive 
he dues, and pay the debts, and if yon do not agree, you three persons 
.vili divide equally among you all this wealth, and the worship of Sree Sree 
hhwnr'’ 


“ The ornaments and wearing apparel belonging to individuals set eral- 

T t2 
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ly are theirs severally. On these conditions I make this will, yeai* 1200, 
Dated 5lh Bysaach. English year 1793, 15th April.” 

Signed in the margin by the several parties ; 

*‘Sree Neelinony Mullick, agreed.” 

Sree Boishnob Doss Mullick, agreed.” 

“ Sree Sonatun Mullick, agreed.” 

On the back. 

“ Witness, Sree Nemychurn Mullick.” 

“ Sree Radhamohnn Mullick.” 

“Sree Sreeram Surmono.” 

This arrangement was perfectly fair, and perhaps favorable, to Neet- 
mony. Ramldssm might have separated himself from his nephew, wdicn 
Gungabissen died, or Neelmony might have separated himself from Jlam- 
hiSseit on the death of Gungahissen, or at any time afterwards, or when 
the will was executed, and in either case, Neclmony would have been en¬ 
titled to one-half, instead of one-third, of the joint estate. It was said how'- 
ever to have been much improved by Rmnkissen's management. And pos¬ 
sibly one-third of it, on the death of Ramkissen, was of a lai'ger amount in 
value, than one-half it when the w ill was made. 

Ramkissen lived about ten years after the will was executed, and died 
iwPoos, 1210, or December, 1803. After the death of Ramkissen, the fa¬ 
mily. consisting of his two sous Bastom Boss and Sonatun, and Neelmo- 
ny (the son of Gungabissen) continued to live joint and undivided, each 
appearing to acquiesce in the right which he derived under Ramkissen's 
will. 

In Bhadur, 1212, or September, 1805, Somtim died, having previous! 
made the following will; 
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<‘To the most mighty in dignity Sreejooi Custom Doss MulUck my bro¬ 
ther Blohashihee.'’ 

“I Srce Sonalun Midlick do write this deed of bequest to the follow¬ 
ing i)urj)ort. That the one*third share belonging to me out of the family, 
I, being in my {)erfect senses, have bequeathed to you. You are to get 
my two daughters married, and on the wedding day of each of them, you 
will procure a Company’s paper made out in her name for twenty-live 
thousand rupees. The Company’s paper for this sum you will keep in your 
possession. The interest of such paper from that day she is to receive. 
You will keep my wife in your family and maintain her. The remain¬ 
der of my estate consisting of, wearing apparel, jewels, gold ornaments, 
and silver plate, houses and gardens, whatever they may be, I have be¬ 
queathed to you. The jewels belonging to Sree Sree Ishwurjee the deity 
I have also given to you. My two daughters and wife are to have no 
further claim upon my estate. You are the master for receiving my*de- 
mands and paying my debts. I have made this bequest on account of my 
illness. Should 1 recover again, tliis deed of bequest is to be null, other¬ 
wise to remain in full force. To tliis purpose I have executed this deed of 
bequest dated lyliadiir the 5th year 1212.” 

This will w as signed at the head, “ Sree Sonatun MulUck, I have of my 
own accord made this bequest;” and witnessed by “■Sree Juggomohun 
Midlick and Sree Prawiddsm Mozendar.” 

In May, 1821, and nearly sixteen years after the death of Sonatun, bis 
widow Sree Mootee Bidamonee Dossee, filed a bill against Bustom Doss 31ul- 
ikk and Nedmony MulUck, alleging that her husband (Sonatun) had died 
intestate, and claiming his separate property, as well as his third part of 
the joint estate. To this bill, the defendants pleaded and answered, se¬ 
verally. Each by his plea, set up the will of Sonatun 3ItdUck^ and Neel- 
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Mony disclaimed all manner of right or title, to any part of his projierty. 
Bmtom Doss MuiUck, relied upon the will, by which he insisted tlsat he 
was entitled to all that had been given him by it. In July, ]82’2, Bida- 
monec, finding her case hopeless, came to a settlement with Bnslom Doss, 
and thus her claim terminated. If it had not been for the will of Soualmi, 
it is clear, that Bidamonee would have been entitled to the whole of his 
estate for her life; and that after lier death, it would have gone to the two 
daughters of Sonatun, who are mentioned in his will. 

I must observe, that in this case there was ancestorial property, as well 
immovable, as 'movable; notwithstanding which, the will of Sonatun -'nos 
considered by the advisers of Bidamonee, to be conclusive against her 
rights. 

Tseehnony M/dlick died in Bhadar 1228, or September 1C2L About 
eighteen months before his death, he had adopted Jlajmdro as his son, 
but he continued to live with Bvstom Doss, as he had lived ever since the 
death of Sonatun; acquiescing in the proportionment of the estate which 
bad been matle by R unkissen, and also in the will of Sonatun ; by which 
two dispositions, Buslom Doss became entitled to two-thirds, an 1 Neel- 
mo ty entitleTl to one-third, of the family estates. 

Neehnony had been for several months before his death, in a gradually 
declining state of bealtli, and a, few days before he <]ied, (continuing in a 
sound state of mind) he dedare<! his intention of making a vrill. lie dic¬ 
tated one whicli -was written in tiie Bmyalee language, and character. He 
then sent for Mr. Thomas, an attorney of the Supreme Court, and desired 
liim to )>rej)are a will in the Euglisli language, giving him the one which 
had been written in Bengalee, as his instrnciions. The Eiiglish will was 
prepared, and brought for execution, to Neehnony. lie was then very 
much debilitated, but still of sound mind. He declined executing the 
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English will; because, although he was acquainted with the language, he 
thought reading and understanding it would have given him. too much 
trouble, in the state in which he then was. He therefore, directed the 
Bengalee paper which he had before dictated, to be copied; other execu¬ 
tors to be substituted for those which he had before nominated, and the 
date to be altered, so as to make it correspond with the day of its actual 
execution. All this having been done, he signed it at about ten o’clock 
in the morning, and died at night. There was no doubt of his sanity, or 
of the deliberation with which this act was performed. 

This will was signed “ Sree Nedmony Mtdlicli, and was as follows: 

“ To the highest felicitous.” 

“ Sreejoot Rajindro Mullidc Baboo-jee.” 

“ May the highest felicity attend him!!!” 

“ I Sree Neelmony Mullick make this will.” 

“ Of three shares of Company’s paper, and property in cash, and im¬ 
movable and movable property, and jewels, and gold and silver orna¬ 
ments, and metallic utensils, wearing apparel, and so forth, one share is 
mine according to my elder paternal uncle, the late Ramcrishnoo Midliclc's 
MohosJioids will. At present I am ill. If Sree Sree Ishwur^hcs me health, 
it is well. If not, it is uncertain what good or evil may happen ; and when 
I therefore, of my free wall and in my sound senses and mind, of my free 
pleasure give unto you my one share by writing, but you are at jiresent a 
minor. Your mother therefore remains mistress of all that property, also 
of what I received from my brother Sreejoot Boishnob Doss Mullick,* ac¬ 
cording to an account in my own name, and a list on the 28th of Shrabun, 


It is common for oousins circumstanced as these were to call each other “ Brother.” 



OF WILLS. 


3SS 

1228, and have made over to the charge of your mother; and the ex¬ 
pense of the family and Jshwur Dol, Doorga Pooja, and fixed and occa¬ 
sional rites and ceremonies, and the annual allowances and the worship 
of Is/iivur Jceo and the worship of Srce Srce Jaggermt'h-jeeo, and bo 
foi’tli. Three Tafeoors at the Chore Phangaun house, and RtilA Ja(ra 
and so forth, shall all be defrayed with the profits of the premises anti 
land according to particulars, and with the profits of the Company’s pa- 
j>er. Besides this, with regard to the outstanding <]ues i-omaiuing, one- 
third share shall be carried to the credit of my estate as the same shall 
be realized, and remain in the hands of your mother. Out of which mo¬ 
ney yoiu* mother shall take sicca (.30,000) thirty thousand rupees, w'ith 
which and with your mother’s separate property and ornaments, and pro¬ 
perty in cash given by my mother, you have no concern. Y our mother is 
the proprietress thereof. The sum of twenty thousand rupees remains for 
rites and ceremonies to procure me future bliss. Deducting this amount 
and thirty thousand rupees, which 1 give unto your mother and also de¬ 
ducting the above written various family expenses and so forth, whatever 
residue shall be forthcoming is yours on becoming of age. You will make 
enquiry respecting all the above pro[)erty and obtain the same from your 
mother, and whenever you do any act you will do it having taken the ad- 
^ice of your mother. You must not do any act depai'ting from the opi¬ 
nion of your mother. You will conduct yourself in sneJr a manner, that 
my reputation may be preserved, and the riles and ceremonies carried on 
the same as they have been all along. To this purpose I make this w ill 
of my free pleasure, in sound mind—year 1228, date 19th Bhadur. 
lish year 18*21, 2d September, Sunday.” 

Witnessed on the back; 

“ R, M. Thomas, Attorney at Law.” 

“ Sree Modhoosoodun Sandyal.” 

*• Sree Suroopchunder Addye.’* 
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“ Postscript. — rAll that property remains under the charge of your mo¬ 
ther, but I appoint my brother Sreejoot JBoishnobdoss MullicJe, and Sreejoot 
Govindchmider Roy, joint attornies.” 

JBidamonee Dossee, had according to her agreement with Bnstom Doss 
Mtdiicii, dismissed her own bill; and the cause and cross cause, between 
Rajindro and Bustom Doss, after the finding of the issue, came on for fur¬ 
ther directions upon the 18th of February, 1824 ; when it was declared 
that Bustom Doss Midlick was entitled to two-thirds of the property, mova¬ 
ble and immovable, in the pleadings mentioned. That the Master do take 
an account, and that a commission of partition do issue, &c. 

It may be inferred from the part of this proceeding, which relates to 
Sonatims share of the estate, that a Hindoo may by will, dispose of his 
ancestorial immovable, as well as movable property, and that he may do so 
to the prejudice of his wife and daughters, although they were unquestioh- 
ably entitled by the Hindoo law, to the whole of his estate in preference 
to the person to whom it was given by will. 

And further, that a Hindoo may by his will bind his adopted son to an 
agreement, into which he himself had entered, to receive one-thii^, instead 
of one-half, of tlie joint family estate; although it consists ancestorial 
immovable as v, f‘ll as movable property. 

It was indeed supposed, that JSeelmony, every thing considered, had 
entei-ed into an advantageous agreement with his uncle Ramkissen, but it 
did not a]ipear in evidence to have been so, and the case was decided up¬ 
on the ground of Neelniony's right, to do as he had done, and upon the 
adopted son’s having been concluded by his adopting father’s act. 

Jlcglioonoth Paid died possessed ojf a considearble property, both mov- 
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al)le and immovable, but it was all self-acquired. He made his will, by 
"which he disposed of his whole estate, nnequalhj among \ii& younger sons, 
leaving his eldest son, a small monthly allowance. This will was never 
contested, and seemed to liave been thought (by the interested pax-ty, and. 
his advisers) incontestable. The elder son, Ixowever, who may be said to 
have been disinherited by it, endeavoured to recover his proportion of his 
father’s jxroperty in the S'apreme Court, but this was not done by a deni¬ 
al of the fatlxer’s right to dispose of his property by will as he thought pro¬ 
per. There was an attempt to establish the testator s verbal revocation of 
the will, which he was proved to have made. This attempt failed, the 
will was established, and it is now in operation against the eldest son. 
The case is not necessary for the purpose of establishing a Hindoo's right 
to dispose of his property by will, but it shows that unequal distribution 
may be niiade of immovable, as well as oH movable, jn-operty by a testator, 
and that by his will, the eldest son may be disinherited. 

In a cause between Kishnonundo Biswas, complainant,and FrnWnlisIino 
JBisivas, defendant, in ecpiity, an issue was directed and tried between 
Pratvnkishno Biswas and Kishnonundo Bisivas. Kishuonnudo, was the 
complainant in equity, but Prawnidshno was ordered to be tiie plaiutitTat 
law. 

The case was this; PraivnMshno Biswas and Jtiggomohim Biswas ^vere 
the sons of Bamliurry Biswas, and Kishnonundo, the complainant, wns Jug- 
gomohuns son; Jnggomohun being dead, his son Kishnonundo ciaiined as 
his representative, 

Prawnidshno alleged, that ItamJmrry (who died at Benares) had given 
to Juggomohun who was wdth Ratnhurry at the time of his death all his 
personal property to the amount of some lakhs of rupees. And that he 
{Ramhurry) had made a will, by which he \eit Pratvnkishno three-fourthSf 
and Juggoniohim one-fourIh of his landed or immovable property, 
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Prawnkisimo failed in his attempt to prove that his father (Ramhurry) 
had made such a will. His story was disbelieved, and Kishnonundo suc¬ 
ceeded in the issue. 

This case Avas very strongly contested, but, although, it would have 
been of great importance to Kishnonundo (when it was doubtful whether 
or not the will might be established) to show that Ramhurry could not 
make an unequal distribution oi invmovahU property by his will, no such 
objection was urged, because, as I suppose, it was well understood that no 
such objection could be urged with effect. 

Indeed, if it had not been assumed that Ramhurry could lawfidly make 
a will, disposing of his immovable property, in unequal shares, the issue 
could not have been thought, in any manner availing, ‘whatever might 
have been its result. 

The following cause was decided in March, 1820. It arose out of the 
will of Rasheharry Surmono. The complainants were Dehnoth Sandial 
and Comickmonee his wife; Brijunoth Sandial and Soobodra his tvife; Bis- 
sissory Roy and Parbuttee his wife, and Rookoonee widow, also C'duckuoth 
Sandial, Sreenoth Sandial and Janokeenoth Sandial infants, by their next 
friend the said Dehnoth Sandial. 

The defendants were, Patrick Blaitland and Henry William Droz, ex¬ 
ecutors of Rasheharry Surmono. 

The house of Messieurs Palmer and Company, had been appointed exe¬ 
cutors along with 31r. Droz, and Mr. Maitland proved the will as ametn- 
Jaer of that house. 
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The testator had lived and died at Cossimhazar, He died in the month 
of Assin, Bengal Year 1224, answering to October, 1817. 

Here is his will 

Sree Sree Huree —Year 1224. English year 1817. 

“ I solemnly make over to Sreejoot Palmer and Company my estate 
specified under the heads of receipts and disbursements. 

** They will receive a fair commission for the measures they adopt, ac* 
cording to what is specified in these receipts and disbursements. 

Whatever remains after deducting the commission, will be disbursed. 
My son-in-law Sreejoot Dehnoth &andiai has authority to interfere, and 
suggest the adoption of measures as occasion requires.” 

He then sets forth his property under the head “ Receipts." It amounts 
to 335,501 rupees, and he adds, “ Sreejoot Messieurs Palmer and Co. Mr. 
Henry William Droz, and Sreejoot Debnoth Sandial, are the attornies of 
this statement of my estate. 1 appoint these persons attornies and ma¬ 
nagers in my sound senses.” 

Then follow the disbursements:— 

Sree Sree Ishwur Brindahin .‘—Out of the whole my estate, one lakh 
and tioenty thousand rupees." " Particulars thereof’—“ Ishimr blunder 
and Bhog Munder, &c. 16,000 rupees”—" Making a deity, and establish¬ 
ing the same, and so forth, expense 4,000 rupees’—"and there will remain 
100,000 rupees in Company’s bonds, with the profits of which the service 
of the deity, entertainment of strangers, and Jattra Mohotsobarree, to be 
carried on as appears necessary.” 



OF WILLS* 


S73 


“ Goherdhun Doss JBaboo, son of Sebuckram Dahoo, has been charged 
with the superintendence of the Ishwur Battee. A commission shall be 
paid to him at the rate of 2 rupees per cent. As long as Brijukishore Mitter 
superintends the temple, &c. accounts, he is to receive at the rate of 5 m- 
peespel' month according to the custom of that place.” 

“ Of my free pleasure, I make a present to Mr. Droz of 40,000 rupees’’’’— 
“i daughters 8,000 rupees ,”—“ wife 5,000 nijaees,”—“ in Company’s bonds 
to remain for annual Sraddha 10,000 rupees; Sraddha, &c. to be performed 
every year with the profits.” “ The interest on Company’s bonds amount¬ 
ing to 50,000 rupees, to be received and given in alms to the poor and des¬ 
titute and so forth, according to circumstances.” “ Charges to build a 
house at Sree Sree Ishwur Juggunnath 2,500 rupees.” “ If 200, or 500 ru¬ 
pees be expended herein, over and above, the same shall be paid out of the 
interest of the Company’s bonds.” “In hand 100,001 I’upees—335,501.” 

“This money is mine as long as Hive; on rny decease, my grandsons, 
by daughters who are living, are to receive one-half thereof. From the 
remainder of money one hundred thousand Brahmins are to be fed. My 
son-in-law and othei’s, w ill superintend and effect this. If they fail therein, 
the sin arising therefrom, is theirs; and my grandsons by daughters, will 
receive the money w hich remains on ray death, after feeding on hundred 
thousand Brahmins; and requisite disbursements are to be made from what 
remains, after the agents have received what they are entitled to, accord¬ 
ing to usage.” 

The bill stated that the testator never had any grandsons except the 
complainants Golucknoth, Sreenoth and Janokeenoth, and that they are 
meant by the description of “ grandsons by daughters who are living.” It is 
then stated that after payment of all. legacies, and performing all ceremo¬ 
nies, &c. directed by the will, a considerable residue will remain, to wliich 
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the three above-named g-randsons will be entitled as residuary legatees. 
That the legacy of 5,000 rupees left to the wife lapsed, as she burned herself 
xvitk the body of her husband, 'which act of burning related back to the time 
of her husband’s death, and she is supposed by the luivs, customs, and xisages 
of Hindoos to have died smndlaueously ivith her husband, and that the 5,000 
rupees left to the 'wife is part of the residue of the testator s estate. The bill 
prays that the will may be established, that the trusts thereof be decreedl 
to be carried into execution, that an account be taken, that the legacy of 
5,000 rupees left to tiie wife be declared lapsed, and that the residue bf? 
declared to belong to the three grandsons, &c. 

The answer of the defendants admitted all the facts set forth in the bill, 
and the cause came on upon bill and answer; an account was ordered to 
be taken, but the Court did not concur in the statement of Hindoo law, as 
it was given by the complainants in their bill. The wife who had burned 
herself with her husband was not admitted to have constructively died 
at the same time wath him, and her legacy did not go to the residue of hig 
estate, but was decreed to her daughters as her representatives. 

The Master was ordered to enquire and I’eport, “Whether or not the said 
coinpiaiirant Debnoth Sandial, or who else would be a proper person or 
persons to carry into execution the religious and charitable acts mentioned 
and directed by the will of the said testator to be performed ; and it was 
further ordered and decreed, that the said Master should also enquire and 
report to this Court what would he a sufficient and proper sum to be allou> 
ed for the feeding of one hundred thousand Brahmins as directed in and 
the said ivill of the said testator.” 

“ And it was further decreed and declared, that the legacy bequeathed 
to the widow of the said testator’, tvho teas burned on the same funeral pile 
with the said testator^ her husband belonged to her daughters^ that is tq 
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sav, to the said complainants Soohodra, Conoclmonee, and Parbutee in 
equal shares and proportions; and that the residue of the estate after 
payment of debts, legacies, and donations, in the said will mentioned, belong¬ 
ed to the grandsons of the said testator, who were at the time of making 
the will and are now living; that is to say, to the said complainants Go- 
lucknotk Sandial, Sreenotli Sandial, and Janolceenoth Sundial in equal 
shares and proportions,” &c. 

The Master reported that Debnoth (Shtwd/aZ was a fit and proper person 
to carry into execution the religious and charitable acts, mentioned and 
directed in and by the will of the testator to be performed. 

The Report proceeds’, “I have taken evidence on oath as to the sura 
that will be sufficient and proper to be allowed for the purpose oifeeding 
one hundred thousand Brahmms also directed in and by the said will, and 
1 find that the sum of sicca rupees 43,750 will be sufficmit and proper to be 
alloivedfor that purpose ” 

It was stated by the will, and admitted by the defendant Maitland, that 
he w as in possession of the funds belonging to the estate of Rasbeharry 
Surmono, 

The cause coming on to be heard upon the Master’s report, the Court 
decreed, “ that Debnoth Sandial be appointed the guardian of the persons, 
and the Accountant General of this Court for the time being be appointed the 
guardian of the fortunes of the infant complainants Golucknoth Sandial, Sree- 
nolh Smdial, and Jayiokeenoth Sandial during their respective minorities. 
And this Court doth hereby declare that the said complawant Debnoth Sun¬ 
dial is a proper person to be appointed to carry into execution the religimis 
and charitable acts mentioned and directed in and by the said will of the 
said testator Rasbeharry Surmono, deceased, to be performed | and the said 
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complainant Dehnoth Sandial is accordingly hereby appointed and direcled 
to carry the same into execution according to the true intent and 
MEANING OF THE SAID WILL of the said testator Rasbeharry Surmono. 
And it is further ordered and decreed, that the sum of sicca rupees forty- 
three thousand seven hundred and fifty he ivithin one iveek paid to him the 
said Dehnoth Sandial by the said defendant Patrick 31aitland as such exe¬ 
cutor as aforesaid of the said Rasheharry Surmono, out of the funds in his 
hands appertaining to the estate of the said Rasbeharry Surmono for the 
purpose of paying thereivith the expenses that iciil be incurred in feeding 
100,000 Rrahmins pursuant to the said ivill of the said Rasheharry Surmo¬ 
no.” Maitland is then ordered within one week to ))ay the residue of the 
estate of Rasheharry Surmono into the hands of the Accountant General, 
and thereupon he and Henry William Droz as executors are to be diS'» 
charged from their executorship. 

li will thus be seen, that out of an estate amounting to 335,501 rupees, 
the Court ordered the sum of 220,250 rupees, or upwards of lico-thirds of 
the whole, to be applied to religious purposes, as the testator had directe(| 
by his will. 
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IN tliis chapter, I shall confine myself to such texts as I find set forth 
ill the Digest of Jagannatha. 

Nareda says, “ That contract of delivery and receipt, which is made 
with a view to gain by the lender on the principal sum while remaining 
w ith the debtor, is called a loan on interest fcMsidaj and money lenders 
acquire their subsistence by it.” 

Catyayana :—“ Let no man lend any thing to women, to slaves, or to chil¬ 
dren : whatever thing of value has been lent to them, the lender cannot, in 
general, recover without the assent of their guardian or master and again, 

Jbhrigu ordained, that a man shall pay a debt contracted in his remote 
absence, even without his assent, by his servant, his wife, his mother, his pu- 
pit, or his son: provided it tvere contracted for the subsistence of the family 

Nareda to Indra, in the Ilerivansa : —“ No man, O thou subduer of foes, 
should have pecuniary dealings with him, from whom he desires much af-^ 
fection, nor visit his tvife in his absence.” 

Vrihaspati, quoted by Bhavadeva, Vachespati and Chandeswara :—“ A 
prudent lender should always deliver the thing lent, on receiving a pledge 
of adequate value, either to be used by him, or merely kept in his hands, 
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or with a sufficient surety, and either with a written agreement, or before 
credible witnesses.” 

Nareda :—“ Written evidence is declared to be of two sorts ; the first in 
the hand-writing of the party himself, which need not have subscribing 
witnesses, and the second, in that of another person, which ought to he 
attested: the validity of both depends on the usage establislied in the 
country.” 

Yafnyawaicya :—“There should in general be three witnesses, persons 
who take delight in acts ordained in the Veda, and in sacred law books; 
and properly they should be of the same sex and class with the party, for 
whom they give evidence ; but if that cannot be, those of all classes may 
be examined;” again, “ But every document, w/a'c/i fs m 
of the party himself is considered as sufficient evidence, even without 
witnesses, unless obtained by force or fraud” “ Whatever contract shall 
have been concluded by mutual consent, a written memorial of it should 
be attested, after the lender’s name has been first inserted, it sliould bear 
the year, month, half month, and day, with the designation of the debtor, 
by his name, class, and the like.” 

Menu :—“Even in the space of six months, men forget occurrences: 
therefore were letters and writings anciently invented, by the beneficent 
creator.” 

Yafnyawaicya :—“When the transaction is completed, the borrow'er 
should sign his name with his own hand, adding, ‘ n hat is above written, 
has the assent of me, son of such a one.’” And the witnesses should sign 
their names all together, in their own hand-writing, after-writing the names 
of their fathers, and so forth ; adding, ‘ 1 the son of such a one, am w itness 
to this writing.’ ” “ Let the writer nbxt subscribe at the end of the writ- 
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ing, ‘ this has been written at the request of hath parties, by me, such a one, 
son of such a one.’” 

Vyasa :—“ A borrower, who is unlettered, should direct another person 
to subsciibe his declaration of assent; or a witness, in the same predica¬ 
ment, should cause his name to be signed by another \^itness, in the pre¬ 
sence of all the witnesses.” 

JSareda :—“ In this contract there are two things which give confidence 
to the lender, a pledge, and a surety; and two which afford clear evidence, 
a WTiting, and an attestation.” 

Menu :—“ A lender of money may take, in addition to his capital, the 
interest allowed by Vashishtha, ap eightieth part of an hundred by the 
month,” N. B. This is 15 per cent per annum, and with the security of a 
pledge; but it will be seen that much higher interest, under other circum¬ 
stances, is allowed. 

Vrihaspati, quoted in the Retnacara :■—“ The eightieth part accrues 
monthly on the principal; and if the interest be received, the loan is doubt¬ 
less doubled in a third of a year less than seven years, that is, in six years 
and eight months.” 

Vyasa :—“ Monthly interest is declared to be an eightieth part of tjie 
principal, if a pledge be given. An eighth part is addi^d, if there be only 
surety, and if there be neither pledge, nor surety, two in the hundred may 
b(; taken from a debtor of the sacerdotal class” N. B. In this case tjie 
permitted interest is 24 per cent per annum. 

Yajnyawalcya :—“An eightieth part of the pripcipal is the monthly inter- 

r t8 
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cst, when a pledge has been delivered ; otherwise, it may be in the direct: 
order of the classes, two, three, four, or Jive, in the Jnindred.” 

Menu :—“ If he have no pledge, a lender of money may take two in the 
hundred by the month, remembering the duty of good men : for by thus taking 
two in the hundred, he becomes not a sinner for gain. He may thus take 
in proportion to the rish, and in the direct order of the classes ; Itvo in the 
hundred a priest, three Jrom a soldier, four from a merchant, and Jive 

from a mechanic or servile man, but never more as interest, by the month.'' 

The following text from llarita, relates to the sacerdotal class:—“For 
twenty-five purunas (or four hundred jonwas) of copper, lent icithoul either 
pledge or surety, the interest may beC(!^^7</ punas a montli ; and the principal, 
being doubled in four years, and two months, bears interest no longer. 
Such interest is legal, and the lender violates no duty by taki)tg it.” 

Yajnyawalcya :—“All borrowers who travel through vast forests, mdiy 
pay ten, and such as traverse the ocean, twenty in tlie hundred, to lenders 
of all classes, according to circumstances, or whatever interest has been 
stipulated Ijy them, as the price of the risk of the lender." 

Menu: —“ Whatever interest, orpi'ice of the risk, shall be settled betweeri 
the parlies, by men well acquainted witli sea voyages or journies by land, 
with tiiiies and with places, sucli interest shall have legal force.” 

llarita :— “Some allow 3, pana each month for one purana, or asix^ 
teentli of the principal." 

Vrihnspati says ; “ Learn from their properties, the various sorts ofiri- 
tere't declared to be four, or, according to some,^i;c, and, according to 
others, six," 
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*^Cayica, corporal; Cfl/*ca, periodical; C'AacrcemW/M, compound inter¬ 
est ; Cariia, stipulated ; Sichavriddhi, daily interest; and Shogalabha, in¬ 
terest by enjoyment ” 

“ Cayica is connected with (caya) the body of a pledged animal. Ca- 
lica, is due monthly. Interest upon interest is and inter¬ 

est stipulated by the borrower, is carita.” 

“ When interest is received at the close of each day, it is called sichavrid¬ 
dhi, or hair interest; because it grows daily, like hair, which can only 
cease growing, on the loss of the head." 

“Thus the daily interest, can only cease by the payment of the principal, 
and hence it is called sichavriddhi. The rent, or use and occupation of a 
pledged house, or the produce of a pledged field, is called bhogalaVha, 
interest by enjoyment.” 

“ Interest payable at the close of each day, and cayica, or interest ac¬ 
cruing from a pledged body, as well as interest by enjoyment, the credi¬ 
tor shall receive entire, so long as the principal remain unpaid." 

“ But the use of a pledge, after twice the principal has b^n realized, 
from the usufruct, compound interest, and the exaction of the principal 
and ivhole interest, after a part of it has been liquidated, is usury and re¬ 
prehensible.” 

Nareda : —“In law, interest on loans is of/owr kinds. Cayica, Calica, 
Carita, and Chacravriddhi, or interest paid on an undiminished principal, 
periodical interest, stipulated interest, and interest on interest.” 


“Interest at the rate of one pana, or of half, or other fraction of a 
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na, repeatedly paid without diminishing the (cayd) principal, is named ca^ica ; 
but that which runs by the month, is considered as calica, or payable 
at a {cala) time certain.” 

“That interest is named carita, or stipulated, when the debtor of his 
oivn accord has agreed for it; and interest upon interest is declared to run 
like a icheel," 

Catyayana: —“ Stipulated interest is that, which has been specially, and 
freely promised by the debtor’, in a time of extreme distress, above the al¬ 
lowed rate.'" 

“ And in that case, but in no other ivhatever, stipulated interest must ah 
ways be paid.” 

Where a loan is made on an agreement, that the whole use and profit 
of a pledge shall be the only interest, it is called a loan on the use of 4 
pledge, {AdhiVhoga.) 

Yajnyawalcya: —'“Interest on interest, is chacravriddhi; monthly ia~ 
terest is named calica; that which is stipulated by the party himself, is ca- 
vita, but cayica accrues from the body of a pledged quadruped." 

“ A debt secured merely by a written contract, shall be discharged, 
from a moral and religious obligation, only by three persmis, the debtor, his 
son, and his sons son ; but a pledge shall be enjoyed until actual payment 
of the debt by any heir in any degree." 

F^asa“ That interest is called cayica, which arises from (mya) the 
body of a pledged female quadruped to be milked, or a male animal tQ 
work and carry burdens.” 
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Goutmna: —“ Some hold that no lender should receive interest heyond 
■ he year ” 

3Jenu: —“ Let no lender for a month, or for two or three months, at a 
t rlain interest, receive such interest beyond the year ; nor any interest 
vhicli is unapproved, nor interest upon interest, hy previous agreement; 
lor periodical interest, exceeding in time, the amount of the principal; 
lor interest exacted from a debtor as the price of risk, when there is no 
imblic danger or distress, nor immoderate profits from a pledge to be used 
by icay of interest^ 

316)111:—“ Stipulated interest beyond the legal rate, and different from the 
foUoiving rule, is invalid, and the wise call it an usurious way of lending. 
Ttie lender is entitled at most to five in the hundred.” N. B. This means 
five in the hundred by the month; and here is the rule reft;rred to—“ Inter¬ 
est on money, received at once, 7iot year by year, month by month, or dny 
by day, as it ought, must never be more than enougli to double the debt, 
that is, more tha)i the ainount of the principal paid at the same time.” 

Jlarifa :—“ Some allow a puna each month, for onepurana, or a sixteenth 
of the principal.” 

'‘Grain borroned before the harvest, may be doubled, or at most tre- 
l»Ied, according to its price at the time of the harvest, being then payable 
by agreement, and so may wool, or cotton ; but grass, and the fibres of 
grass, clarified butter, salt, and new sugar, may be increased eight-fold 
m one year.” 

Nareda: —“Of interest on loans, this is the universal, and highest rule, 
but the rate cnstomcD'y in the country where the debt was contradicted, may 
be different.” 
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“ It may be double or treble, or in another country, qnach’iiple; so in 
aiiolhcr, even octuple. What is usual in the country, must be |)ai(l.” 

Jagannatha says, “ Toreconcile \\\cseeming contradictions of these texts, 
all CQVuneutators have established various aj>plications of them consistent 
icitli their own apprehension of the purport of the several texts. The sub¬ 
ject is very intricate; and tlie opinions of some authors, shall therefore be 
separately stated, to explain the sense of the texts, and elucidate the rules 
established.” 

This observation might certainly have beeir much better applied. It is 
seldom that we find so many texts, and so few contradictions, together; 
and if there be niucb intricacy, it must be looked for in the commentaries 
with xvhich the texts have been encumbered by Jagannatha himself. 

I^ a pledge (which is the best security) be given, the interest is to be aiii 
eightieth part by the month. 

If personal security only be given, an eighth part is to be added, 

If no pledge (nor surety) be given, then the interest is to be more orles.s 
according to the order of the classes, two, three, four, or ^woper cent; that 
is, the priest shall pay tivo, the soldier, three, the merchant,/owr, and the 
mechanic or servile man, Jive per cent by the month. 

If neither jiledge nor surety% he of the sacerdotal class shall pay so as to 
double the principal, in four years and two months, i. e. iwe7ily-four per 
cent per annum ; and when the principal is thus doubled, the interest shall 
cease. 

Borrowers, who undertake perilous Voyages or journiesj the repayment 



OF CONTRACTS. 


383 


depending npon their lives, are to give interest in proportion to the risk 
which is run by the lender. 

It is said by Harita that some allow in this case one-sixteenth of the 
money lent per mensem. This will amount to seventy Jive per cent per an¬ 
num. Here, as in all other countries, this premium must be regulated by 
the discretion of the parties, and it stands upon the principle of Respon¬ 
dentia or Bottomry. 

Sons, and son’s sons, ai*e morally bound to pay a debt contracted by the 
father or gTand-father, but in case of a pledge having been given, it shall 
be retained by the lender, until the debt is discharged. 

interest, upon grain, &fc. lent and payable in kind, is prescribed; but 
the rate may be varied by the usages of difierent countries. 

The statute against usury in India, applies to British subjects only; but 
although a security reserving a higher rate of interest than twelve per cent 
per annum will not be thereby vacated, if taken by any other than a Bri¬ 
tish subject, the Supreme Court has never allowed a higher rate to be re¬ 
covered. 

It would seem, that a bargain made for less tlian a year, shall not be ex¬ 
tended beyond that period, without a special stipulation. 

Generally speaking, it does not appear that interest shall cease when it 
amounts to the principal lent. Yajnyatcalcya says, “ When a pledge has 
been given, which the creditor to returnon the debt being doubled, 

then buveiy, the interest having equalled the principal, the pledge must he 
released on the double sum being pajid, or having been received from the 
use of the pledgeand Vishnu, “ Even if the highest interest, or that 
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equal to the principal sum, have accrued, the creditor shall not be fo7'ccd 
to restore a pledge fixed in his hands, unless there have been a special agree- 
mejit” 


Menu says, “ He, who cannot pay the debt at the fixed time, and wishes 
to renew the contract, may renew it in waiting, w'ith the creditor’s assent, 
if he pay all the interest then due” 

Interest may be payable, even if the loan be made without a reservation 
of it; or in cases of fraud, interest shall be paid, although the creditor 
agreed to lend his money free from any such charge. 

Catyayana: —“Though a loan be made expressly without iAterest, jet, 
if the debtor pay not the sum lent after demand, hut fraudtdentiy go to 
another country, that sum shall carry interest after a lapse of three months f 
and Vishnu says, “ After the lapse of one year, debtors 'rho have not acted 
fraudulently, must pay interest, as allowed, cve 7 i ihoi.gJi not agreed on at 
the time of the loan.” 

Catyayana again says, “ Wirat has been amicably lent for use, shall 
bear no interest, until it be demanded backj but, if on demand, it be not 
restored, it shall bear interest on its true value at the rate of five in the 
hundred —and, “ A debtor, who even residing in his own country, pays 
not the debit, after more demands than one, sliall be forced, however un¬ 
willing, to pay interest on it, though not stipulated, after the lapse of a 
year.” 

The price of commodities sold, seems to be put upon the same footing 
with money lent. The same rule holds with respect to a chattel lent for 
iise, if the borrower absconds without restoring it. But according to 
Nareda, “ There shall be no interest without a special agreement, on va- 
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luable things Unt through friendship for use, not for consumption; but, 
even without agreement, property so lent bears interest after half ayear.” 

Gotama says, “The principal can only be doubled by length of time, 
after icliich interest ceases'" This I conceive, means that more than the 
amount of the principal is not to become payable at the same time, in in¬ 
terest ; and so it is declared by Menu. This may be in the nature of a pe¬ 
nalty on the lender for allowing the interest to accumulate beyond the 
amount of the sum lent. It would be absurd to say that a Soodra (for in¬ 
stance) who is to pay, if he borrows without pledge, or surety, five per 
cent by the month, or siccty hy the year, should hold the principal as long 
as he pleased, without making any further return in the way of interest, 
if he had paid it for twenty months. If the creditor pleases to let inter¬ 
est remain due, until it is brought up to th,e amount of the principal, it 
may not be unreasonable to restrain him from enforcing more than dou¬ 
ble the amount of his loan at the same time. 

The difference in the nature of pledges, must be attended to. Some 
axe for use, and by the enjoyment of them, interest is supposed to be paid. 
Oihers are for keeping, or merely as security for the debt and interest. 
TJiese last, wlicn (he interest becomes equal to the sum lent, the creditor 
may ap[)ropnate to his own use, or, as some say, sell, and account with 
his debtor for the proceeds, but the pledge cannot be sold, or become a 
creditor’s property, until after the interest shall have amounted to as much 
as the ])rincipaL 

There is indeed a great diversity of opinion, respecting the awsowif to 
'which interest may arise upon various articles lent/or use. 

Nareda says, “A commodity, the price of a commodity, wages, a de,. 

\y w 2 
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posit and the like;, a fine to the King-, a thing clandestinely taken tvilJiGut- 
a design to steal it, a thing idly promised, and a stake played for, carry no- 
interest before demand, 'without a special agreeimnti" 

Samverta: —•“ Tiiere shall be no interest on the j^roperty of women, lent 
amicably by them to their kinsmen, nor on interest itself, nor on a depo¬ 
sit, nor on any thing so committed in trust, nor on a sum which is dubious, 
or unliquidated, nor on a sum due by a surety, unless it be mutually sti¬ 
pulated.” 

And Caiyayana also says generally—“No interest is ecer due onle'o.- 
tlier, on straw or produce, on pale wine, on a stake played for, on the 
price of commodities, on a tvomans fee, nor on what is due on account of 
suretyship.” This is the doctrine of Vyasa also. 

Property lent, which the CYeiWiox ivillnot receive bach 
when tendered, must be deposited with a third person, and bears no inter¬ 
est afterwards.” And Vishnu, “ Property lent, bears no further interest^ 
after it has been tendered, bat refused by the creditor;” and “ hy the use of 
a pletige, to be kept only, the interest is forfeited.” Gutama adds to this, 

“ nor money tendered, nor a sum of which part is undelivered by the lender^ 
cr of which he disturbs the possession.” 

Vrihaspati says, “A pledge (Ad'hi) is called band'ha, and is declared 
to be divisible into iovw pairs; movable or personal, and fixed or real; for 
custody only, and for use; unlimited, and limited, as to time; with a 
written contract, and with a verbal attested agreement.” 

VishnuBy the ztse of a pledge, to be kept* only, the interest is for- 


Kept Hcurity, uot to be used by the Pledgee, 
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feikd, and the creditor shall make good the loss of a pledge, unless it 
'trus caused hy Uicact of God, or the King, and ivilhout his faults 

dSareda: —“If a pledge be lost, and the cxedxiov do not rejilace it, the 
principal itself shall be forfeited, unless the loss was caused without his 
fault, by the act of God, or of the King.” 

Yajnyawalcya “ If a pledge for custody only, be used, there, shall he 
no interest, nor, if a pledge for use be damaged; a pledge spoiled, lost, or 
destroyed, unless by the act of God, or of the King, shall he made, good hj 
the creditor’’ 

Vijasa : —“ If gold, or other precmiiA- thing, shall be pledged, and losth'y 
tiie negligence of the receiver, that creditor, on the piincipal and interest 
of liis loan being paid, shall be forced lopay the price of the idedge.” 

Vrihaspati : —“ Any pledge being used, aiidwholly spoiled, by ihefauU 
of the pledgee, the principal debt shall be lost. If the phnlge be of great va¬ 
lue in respect of the debt, he must fully satisfy the pledgor.” 

Menu : —“ A pledge must not be used by force ; that is, against consent. 
'fXxopaivnee, so using it, must o-mc up his ivhole interest, or must satisfy the 
paivner, if it be spoiled or worn out, by paying liim the original price of it; 
otherwise, he commits a theft of the pawn;” and “the fool who secretly 
uses a pledge 'without, tbongli not against, the assent of the owner, shall 
give up half of his interest, as a compensation for such use/’ 

Catyayana :—“ He who employs on work, an unwill’ug slave, or other 
living pledge, without the assent of the o\vner, sluill be compelled to pay 
the value of the work, or shall receive no interest on his loan.” “ But he, 
who tvitii words or with blows struck on a sensible part, insults or pains 
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a pledged slave, Oi' the like, refusing to work, sliall forfeit the interest of 
Ills loan, and pay tiie first amercement.” 

Menu: —“If iie take a beneficial pledge, or pledge to be used for his 
profit, he must have no other interest on his loan.” 

Vrihaspati: —“If the creditor, through avarice, use a pledge before in¬ 
terest cease on the loan, or before the stipulated period expire, the debtshali 
bear no further interest.” 

Vyasa: —“ If a pledge be destroyed by the act of God, or of the King. 
no fault is by any means imputable to the creditor ; and immediately after the 
loss of that pledge, the debtor shall he compelled to pay the debt tvith inters 
€St, or deliver another pledge.” 

Nareda: —“When a pledge, though carefully preserved, is spoiled m 
course of time, another pledge must be delivered, or the amount of princi* 
pal and interest, must be paid to the creditor,” 

Catyayana: —“ When a pledge becomes unfit for use, or perishes, withf 
out any faidt on the paid of the creditor, the debtor shall be compelled to 
deliver another pledge, for he is not exonerated from the debt.” 

Yojnyaicafcya: —“Mortgaged land being carried away by a rapid stream, 
or being seized, by the King, another pledge of land must he delivered, oj 
the sum lent must be restored to the lender.” 

Vrihaspati: —“The whole amount, due to the yiledgee not being paid, 
he shall on no account be compelled to restore the pledge against his 
will, nor shall it be obtained from him by deceit or confinement.”—^ “ When 
the debtor, tendering the principal sum, demands the pledge, even then it 
must be released, otherwise the creditor is criminal.” 
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Yajnyawalcya :—“ To tlie debtor who comes to redeem his pledge, the 
creditor shall restore it, or be punished as a thief; and if the creditor be 
dead or absent, the debtor may pay the debt to his kinsmen, and shall 
take back his pledge.” 

Vrihaspati : —“ When a house or field, mortgaged/or use, has 7iot been 
held to the close of its #er}n,Jieither can the debtor obtain his property, nor 
the creditor obtain the debt.” 

“ When land or other immovable property has been enjoyed, and more 
than the pi incipal debt has accrued therefrom, then the pidncipal and 
terest havhig been realized, the debtor shall obtain his pledge.” 

Yajnyaivalcya : —“When a debtor mortgages land to his creditor, de¬ 
claring and specifying ‘ this shall be enjoyed by thee, eveii though the in~ 
terest cease on becoming equal to the principal,’ that pledge shall be res¬ 
tored to the debtor, whenever the prmcipal and interest shall have been re¬ 
ceived."' “ But a pledge shall be enjoyed until actual payment of the debt.” 

“The pledge is forfeited if it be not redeemed ivhen the debt is doubled; 
since it is pledged for a stipulated period, it is forfeited at that period. 
But a pledge to he used for an unliiniled time, is 7iot foifcited." 

“ He who sees his land possessed by a stranger for tiventy years, or his 
persoiial estate for ten years, without asserting his oivn right, loses his pro¬ 
perty in them.”—“ Except pledges, boundaries, sealed deposits, the wealth 
of idiots and infants, things amicably lent for use, and the properly of a 
King, a W07nan, or a priest versed in the holy writ." 

VrihaspatiAiiev the time forj>ayment has past, orod when inter eSt 
ceases, on becoming equal to the principal, the creditor shall he owner of 
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the pledge, but the debtor has a right to redeem it, before ten days have 
elapsed.” 

Vyasa :—“ Gold being doubled, and the stipulated period haring ex¬ 
pired, the creditor becomes owner of the pledge, after the lapse of fourteen 
days. But a pledge to be used, of which the term has elapsed, the debtor 
shall only recover, on then paying, from other funds, the exact amount of 
the principal.” 


3Iemi :—“ if a man take a beneficial pledge, he must have no other inter- 
est on the loan ; nor, after a great length of time, or wlien the profits have 
amounted to the debt, can he assign or sell such pledge.” 

Smritti :—“ After giving notice to the debtor’s family, a pledge/or cus-> 
tody may he used when the principal is doubled, and so may a pledge for 
a limited period, when that period is expired .'''’—“ If the debtor be missing or 
dead, let tlie creditor produce the writing in a Court of Justice, and obtaip 
a certificate from the Court, specifying the period ivhich it bore.'” 

Vrihaspati, cited by 3Iisra and Tihamdeva, under the title of Recovery 
of Debts:—When the debt is doubled I)y the interest, and the debtor is 
either dead, or has absconded, i\\e cveiiiioY may attach his pledge, or i\\Q 
debtor’s chattel, and sell it before witnesses; or having appraised it, in an 
assembly of good men, he may keep it ten days; after which, having re¬ 
ceived the amount of his debt, be must I’elinquish the balance, if there be 
any. Having ascertained his own demand by the help of men skilled in 
arithmetic, and taken the attestation of witnesses, lie commits no oflence 
by thus recovering it.” 

Cafj/ayawa When the pawner .is missing, let the creditor produce 
pledge before the King; it may be then sold with his permission 
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Tiils is a settled rule. Receiving the principal with interest, he must de¬ 
posit the surplus with the King,” 

Yajnyaivalyca :—“ Or, even in the absence of the debtor, the creditor 
may sell the pledge before witnesses.” 

Vyasa: —“ Pledges are declared to be of two sorts, immovable, and »now- 
ablc; both are valid ivhen there is actual enjoyment, and not otherwise.” 

Vrihaspati: —“Of him loJio docs not enjoy a pledge, nor possess it, nor 
claim it on evidence, the written contract J’or that pledge is nugatory 
a bond, when the debtor and witnesses have deceased.” 

Catyayana: —“Should a man hypothecate the same thing to two credi¬ 
tors, what must be decided ? The first hypothecation must be established, 
and the debtor shall be pundshcd as for theft.” 

Vishrm : —“ He who has mortgaged even a btill's hide of land to one cre¬ 
ditor, and ivithout having redeemed it, mortgages it to another, shall be 
corporally punished by whipping or imprisonment. If the quantity be less 
Ise shall pay a fine of sixteen suvernas. That land, w'liether little or much, 
cm the produce of whicli, one man can subsist for a year, is called the 
quantity of a buWs hide.” 

Sinnitz, cited in the JRetnucara: —“If tivo men, to whorn the same pro¬ 
perty has been pledged, enter into a contest; to him who has possessed 
t’le laud, it shall belong, if no force ivere used.” —“By two creditors, claim- 
jng the pledge on the grounds oipossession, for an t^qual lime, it shall be 
siiared equally ; and the same rule is declared in the cases of a gift and a 
sale.”—“ If a pledge, a sale, or a gift, of the same thing, be alleged to bg 

X X 



394 


OF CONTRACTS, 


made hefore wiliiesses to one man, and by a icritlen instrument to another, 
the writing' sliall j)i evail over the oral leslimony, because one contract only, 
is maintained.”—“ Should tlie creditor, against, or even ^vitllont, the as- 
.sent of liis deljtor, possess himself of Moun land, or other property, than 
was expressly mortgaged, he shall pay the first amercement, and the debtor 
.shall receive hack his ivhole pledge. 


Yajnymvalcya :—“It is declared that brethren, husband and wife, fa¬ 
ther and son, cannot become sureties for each other, iiEi oai: nAunxiON ; 
nor reciprocally lend their joint property, nor give evidence roii each 
OTHER, in matters relating to the common stock.” 


JSareda :—“ After partition, nirr not beeore it, brothers may become 
■witnesses, or sureties for each other, and may reciprocally give and receive 
jiresents, or make contracts witli eacli other ; but in regard to property se- 
pamlely acquired, they may do so even before partition.” 


Vrihaspati “ Four sorts of sureties are mentioned by sages, in the 
system of jurisprudence, for appearance, for honesty, for paying a sum 
lent, and for delivering the debtors effects. Tlie first says, ‘ 1 will produce 
that man ; the second says, ‘ that man is trust worthy tlie third says, ' I 
will pay the debt; tlie fourth says, ‘ / will deliver his effects' On failure of 
their engagement, the two first, but not their sons, must pay the sum lent at 
the time stipulated. T/w two last (on default of die borrowers) and even 
their sons, if they die, and leave assets. 


Nareda says, “ Three sorts of sureties, for three jmrposes, are mentione d 
by the wise, for appearance, for payment, wild for honesty. K the debtors 
fail in their engageuienvs, or if his confidence misled the creditor, the sure¬ 
ty must pay the debt, and so must xXig for appearance, if he do not 

produce the debloi.” 
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Yajnymculcya: —“Suretisliip is ordained for appearance, for honesty, 
and for payment. The two first sureties, a7id not their sons, must pay the 
debt on failure of their engagements; but even the sons of the last, may 
be coynpelled to pay itJ' 

Cafyayana:—“ Let the King cause sureties to be fiven for payment, 
for appearance, for confidence, ov for honesty, for the matter in contest, axai 
for ordeal. On failure of their engagements, they shall be answerable 
according to circumstances'* “ If a surety for the appearance of a debtor, 
produce him not at the time, and in the place agreed on, he shall discharge 
the debt, unless he was prevented by the act of God or the King.” After 
the time of difficulty has past, the surety, who still does not produce him, 
shall pay the debt, and the same law is declared, even if the debtor should 
die.” The ' time of difficulty” means that time when the act of God, or 
of the King was in operation.” 

3Ienu :—“ The man who becomes surety for the appearance of a debtor 
in this world, andjjroc?«<ce5 him not, shall pay the debt out of his own pro¬ 
perty.” 

Vrihaspati :—“ Let the creditor allow time for the surety to search for 
the debtor who has absconded, a fortnight, a month, or six weeks, accord¬ 
ing to the distance of the place where he may be supposed to lurk. Let 
no sureties be excessively harrassed. Let them gradually be compelled to 
pay the debt. Let them not be attacked, if the debtor be at hand, and 
amenable. Such is the law in favor of sureties.” 

Smriti :—“ From a malicious debtor, who is on any account disposed 
through enmity, to take the protection of a stranger professedly hostile to 
his creditor, or to do any thing inauspicious to him, or to adopt the cpn- 
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duct of wicked men. Let a surety for honeshj be taken as a caution 
against such hehavior. If his conduct b^lie the promise, his surety must pay- 
the debt." 

Calyayana :— “At the time and place, when the ceremony should he 
performed, i/ he fail in ever so small a degree, the surety shall be compelled 
to pay the sum, as a just debt ; such is the law respecting proved debts" 

Meriu :—“ But money due by a surety, or idly promised to musicians 
and actresses, or lost at play, or due for spirituous liquors, or what remain^ 
unpaid of a fine or toll; the son of the surety, or debtor, shall not in ge¬ 
neral be obliged to pay. Such is the rule in case of a surety/or good beha¬ 
vior or for appearance ; but if a smeiy for payment should die, the Judge 
may compel eve^i his heirs to discharge the debt.” 

Should a surety for the appearance, ox the honesty of 
another die, his sons need not pay the debt, but the sons of a surety/or pay¬ 
ment, or delivery, must pay the sum lent, or deliver the thing undertaken." 

Catyayana :—“ Should a man become surety for the appearance of a debt¬ 
or, from whom he had received a pledge, as his own security the creditor, 
if that surety die, may compel his son to pay the debt, upon proving the 
whole case." Tliis is rather obscurely expressed, but it means that the 
son of a surety who had received a pledge, by way of counter security, 
shall be ansAverable if the fact be proved ; and so it is in Menu, “ If the 
surety had received money from the debtor, and had enough to pay the: 
DEBT, the son of him icho so received it, shall discharge the debt out of his 
inherited PROPERTY. This is a sacred ordinance." 

“ Yajnyawalcya :—“ When there are two or more sureties jointly 
BOUND, they shall pay their proportionate shares of the debt; but whcB 
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ihetj are hound severally, the payment shall be made by any one op 
THEM, as the creditor pleases.^' 

Vyasa :—“ The son of a son, shall, in general, pay the debt of his grand¬ 
father; but the son only, shall pay the debt of the father, incurred by 
HIS BECOMING A SURETY, and both of them without interest; but it is 
dearly settled, that their sons, the great grandsons, and grandsons, respec¬ 
tively, are not morally bound to pay'* 

Catyayana :—“ Money due by a surety, need not on any account, be 
paid by his grandsons; but, in every instance, such a debt incurred ^ his 
father, most be made good by a son, without interest*' 

Smritti, cited in the Mitacshara :—“ Should the debtor be insolvent, 
mid the surely have assets, the principal only must be paid by his son. He 
is not liable for the payment of interest.” 

Vrihaspati :—“ Should a surety, being harrassed, pay the debt for which 
he was bound, he shall receive twice the sum from the debtor, after the 
lapse of a month and an half.” 

Vishnu and Nareda :—“If the surety, being harrassed by the creditor, 
discharge the debt, the debtor shall pay twice as much to the surety," 

Yajnyawalcya .‘—“When the surety is compelled to pay a nototions debt 
to the creditor, the debtor shall be forced to repay double the sum to the 
surety" 

Catyayana :—“ The surety shall immediately receive from the debtor, 
hut without interest, the sum which he has paid, when legally urged by 
the creditor, on proving the case by witnesses.” This must apply to a 
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payment made by a surety, wlio has iiol been harrassed, or compelled to jt, 
by the creditor. 

Vnltaspali :—“ By uhom, to uhom, and in uhat mode, slioidd, or 
should not, be ])aid a loan, ^vhich has been received from anotlier, in the 
form of a loan, on interest, shall now be declared. If the lime of payment 
be iwl expressed, tlie debt shall be paid on demand, iritk i)itcrcst then due. 
If expressed, al ihe full time limited, and, if not preriouslp demanded, whom 
INTEREST CEASES ON BECOAIINO EQUAL TO THE I’RINCH’AL. If the father 
should die in debt, it shall be paid by his sons, with interest, as far as the 
law allows.” “The father’s debt must be first paid, and next a debt con¬ 
tracted by the man himself, but the debt oi tho jmlernal grandfather, mw'si 
even be paid before either of tho.se.” “ The sons must pay the debt of 
their father, when proved, as if it ivcre their own, or ivilh interest. Tlie 
son’s^ .son, must pay the debt of his grandfather, but ivitkoul interest; and 
his son, or the great grandson, shall not be compelled to discharge it, un^ 
less he he heir, and have assets,” 

Vishnu: —“If he, Avho contracted the debt, should die, or become a 
religious aiichoret, or remain abroad for twenty years, that debt shall be 
discharged by his sons, or grandsons, but jiot bp remoter descendants, 
their will.” 


Nareda :—“ A father being dead, his sons, whether after partition, or 
before it, shall discharge his debt, in proportion to their shares, or, that 
son alone, who has taken the burden upon himself.” 

Yajnyaivalcya :—“Tlie father, being gone to a foreign country, or deceas~ 
td, naiuralhj or civilly, or wholly immersed in vices, the sons, or their sons 
must pay the debt; but, if disputed, ittaust be proved by witnesses.’’ 
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Catyaymia :— “ A creditor maj'’ enforce payment of such debts from 
ilie sons of his debtors, who, though alive, are incurably diseased, mad, or 
exirvmc/y aged, or have been very long in a foreign country, i^roviokd 
TKEIR SONS HAVE ASSETS OF THE BEBTOK.” Possessioil of aSSOtS by the 

son, must, as 1 conceive, be always understood, when a liability to pay 
liis father's debts is spoken of. By the Hindoo law. as administered in 
Ilie Supreme Court, a representative is only held answc'rable to theasnoiiat 
oi assets which have come to his hands. 


The payment of a father’s debts by a son, who is of ability to pay them 
out of his o'wn means, is enjoined as a moral duty. JSareda says, “ Pa- 
iiiers desire male offspring, for their own sake, reflecting, ‘ this son will 
redeem me from every debt ivhalsoever, due to superior and inferior beings.' 
Therefore a son begotten by him, should relinquish his own property, and 
assiduously redeem his father from debt, lest he fall into a. region of torment. 
If a devout man, or one who maintained a sacrificial fire die a debtor, all 
THE MERIT OF HIS ^:>^E.\ovT kvs,TBHvniis, or of his perpetual fire, shall 

BELONG TO HIS CREDITORS.” 

Nareda :—■“ A debt contracted before partition by an uncle, jor a bro¬ 
ther, or a mother, for the support of the family, all the parceners, or joint 
leuants, shall discharge.” 

Vishnu :—“ A debtcontracted and severally by parceners, shall be 

paid by any one of them who is present and amenable; and so shall the debt 
of the father, by a 7 iy one of the Iwothers, before partition ; but after 
partition they shall severally pay according to their shares of the inheritance.” 

Menu If the debtor be dead, and if the money borrowed, was ex¬ 
pended FOR THE use OF VAMiTuY, it uiust be paid by that fatiiUy, di¬ 

vided or undivided, out of their ovs^n estate." 
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Catyayana : —“ On the death of a father, his debt shall in no case be 
paid by his sons inca[)al)le from nonage, of conducting tlieir own aflliirs ; 
but at their full age of fifteen years, they sliall pay it in puopor'I'IOn to 
THEIR SHARES, otiicrw ise, they shall dwell hereafter in a region of horror.” 

Nareda :■ —“ A debt contracted by the ivife, shall hy no means hind the 
hushand, unless it were for necessaries at a time of great distress, a man is 
indispensaUy hound to support his family.'" N. B. In the, absence of a man, 
his wife, his son, or even his slare, may borrow money for the support of his 
family, and he shall be obliged to pay it. 

Catyayana “ He wlio accepts not a thing which he has bought and 
secured, and he who delivers not, free from blemish, a thing which he has 
sold, shall each talce hack his own property, forfeiting a tenth part of 
THE PRICE ?” “ Yet, if the thing were not secured, though a formal con¬ 

tract were made, and the purchaser accept it not, the same rule for resets'^ 
sion w'tthin ten days prevails ; but after ten days, the contract may not 
rescinded" 

jVaredtt Should the thing sold be injured, or burned, or carried 
away, after the time when it ought to have been delivered, the loss shuU 
fall on the vendor, icho delivered it not when he ought" 

Yajnyaivalcya :—“ Should a commodity sold, but not delivered on de¬ 
mand, with tender of payment be injured by the act of Go d, or op 
THE King, the loss shall fall on the vendor" “ If the first vendee refuse to 
receive the thing sold, it may he sold to another, and if a loss arise by the 
fault of the vendee, on him alone shall it fall." 

Nareda :—“ He, who having shown a specimen of property, free from 
'blemish, delivers blemished property^ shall be made to pay double the prk^ 
to the vendee, and a fine to the same amount" 
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Vrihaspati: —"The dishonest man, who sells a commodity, Tcmwingits 
blemish, but not disclosing it, shall pay double the price of it to the vendee, 
and a fine of equal amount to the King.” 

Yajnyaicalcya: —" If a man sell to one, what had been already sold by 
him to another, or a blemished commodity as unblemished, the fine shall he 
double the price of the thing.” 

Nareda: —" He who sells a commodity to one man, and delivers it to 
another unauthorized to receive it, shall also pay double the price, and a 
fine to the same amount.” This must mean, if the transaction be fraudix- 
Jent. 

Yajnyaicalcya, cited in the Retnacara, and Chintamonee :—" He shall be 
compelled to pay twofold, a sum received as earnest.” This is said with 
respect to a vendee who refuses to receive, when offered, the commodity 
purchased.' 

Vyasa: —" By him, who has given earnest, and appointed no specific 
time for delivery, it shall be forfeited, if he refuse to accept the commodity 
when offered.” 

Vrihaspati :—" What has been sold at a low price, by a vian inebriated 
or insane, or through fear, or by one not his own master, or by an idiot, 
shall be given back, or may be taken forcibly, from the buyer.” 

Nareda : —" The purchase and sale of all commodities by merchants, 
are made with a view to gain, and that gain arises from the receijxt of the 
price, be it great or small. Therefore, when a price has not been stipu¬ 
lated, let some merchant, who knows the prices of commodities, fix it 
according to place and tilne. Jhet him not act crookedly^ the straight path 
is the best in all mercantile business.” 

Yy 
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Yajnyaivalc^’a: —He who falsifies scales, market rates, measures, 03' 
standard coins, atid he tv/io uses thtm, shall both be forced to pay the high-- 
est amercement.''' “ Tluit examiner of coiii-i, who declares bad money good, 
or good money bad, shall be compelled to ))ay tlte highest amercement f 
“ but he w ho cheats in weights or measures to the amount of an eighth 
part, shall be forced to pay a fine of two hundred and p'roportioil- 

ably, if the fraud be greater, or less.'’ “ A man who adrdterates vendible 
property, such as drugs, oil, salt, perfumes, grain, sugar, or ihe like, shall 
be compelled to pay sixteen “ The fine for disguising the nature 

oi earth, leather, beads, thread, iron, tvood, lark, and ciolh, is eight times the 
amount of the sale.” “ The fine also, for one who delivers in [dodge oir 
sale, a thing changed under seal, or a fictitious valuable, is thus regulated,, 
for a thing tvorth less than a pana, the fine is fifty panus, for one pnnn, a 
hundred, for tivo panas, livo hundred, for fi greater value, a Ligh-cr mnei'ce- 
ment.” “The highest amercement, is directed for traders eon’/inig t-f 
mailitain the price against labotirers and artisans, although accu.unled wUh 
the rise or full of the p)rice” 

Menu: —“ A contract made hy a person intoxicated or insane, or griev¬ 
ously disordered, or wholly dependent; by an infant, or a decrepit old 
man, or % a person without authority, is utterly void.” 

Catyayana:—'^ What has been given by men under tlm impulse of l:ssf, 
or anger, or hy such as are not their owm masters, or by one diseased, or 
deprived of virility, or inebidated, or of unsound mind, or through mistake, 
or in jest, may be taken back.” 

Vrihaspati What is given by a person in wrath, or excessive joy, or 
through inadvertence, or during disease, minority, or madness, or under 
the impulse of terror, or by one intoxicated, or extremely old, or by an 
outcast, or an idiot, or by a man afliicted with grief, or with pain, or what 
is given in sport 5 all this is declared ungiven, and void. If any thing be 
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given for a consideration unperformed, or to a bad man mistaken for a good 
one, or for any illegal act, the owher may take it back.” 

Catyayana :—“Let the Judge declare void, a sale without ownership, 
jand a gift, or pledge, unauthorized by the owner.” 

Nnreda :—“ The owner, finding a thing which had been sold by a stran* 
ger, shall recover it.” 

Menu :—“ A gift or sale, thus made by any other than the true owner, 
imust, by a settled rule, be considered injudicial proceedings, as not made." 

Yajiiynivalcya In all other contested matters, the latest act shall pre¬ 
vail ; but in the case of a pledge, a gift, or a sale, the prior contract has the 
greatest force." 

Although it is declared by statute, that all matters of contract and 
dealing, between party and party, shall be determined in the case oi Hin¬ 
doos, by the lau s and usages of Hindoos, 1 never knew, or heard of, an 
instance in u liich llie Supreme Court was called upon in a case of con¬ 
tract, to decide by such laws and usages. I did not therefore,.consider 
a chapter upon Contracts to be necessary in this work, but I conceive that 
the texts whi( h 1 have collected, and brought together, will be thought 
interesting and curious. 

Those who may take the trouble of reading Jagannatha's couiiiientaries 
upon this 1 articidar subject, will wonder perhaps, at the indefatigable in¬ 
dustry with which lie bus endeavoured to make simplicity, complex 5 and 
iB render that which is obvious, unintelligible. 

jL have merely given some of the leading texts which relate to the law of 
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contracts, and to my mind, the system (generally speaking) appears to b@ 
rational and moral. No less moral, and possibly more rational, because it 
is, in a great degree, abstracted from the Hindoo religion, and dependent 
upon ethics alone; upon principles which are universally admitted, which 
are immutable in themselves, and which cannot but be eternal in their 
duration. 

Whatever may be said by metaphysicians of the moral sense, it is plaift 
that good faith and fair dealing, are required by the institutes of all civi¬ 
lized people; and although there are offices, the performance of w hich,, 
must depend upon the feelings, and the consciences of individuals—al¬ 
though duties must still be distinguished by those of perfect, and those of 
imperfect, obligation ; honesty and rectitude are enforced in all civil poli¬ 
ties, if they can be enforced by a legislative sanction. 

The merit of having been founders of their own jurisprudence, cannot 
be denied to this people; and those who are at all conversant with the 
decisions of our own Courts, will acknowledge the analogy wliicii exists 
between some of their doctrines, and some of the texts which I have cited 
from the Hindoo law. Where this is not to be found, a comparison may., 
in several instances be made, without disadvantage to the Hindoos. 

But I must restrain myself, for it is not ray purpose to run into a disser¬ 
tation. 

Tlsere are certainly extravagancies, although I have not brought them 
forward, even in this part of the system,—but if a prevalence of common 
sense is to be discovered in the laws of the Hindoos, it must be sought for 
in that portion of them, containing the precepts by which dealings belweea 
one man and another, are to be regulated. 



OF JUDICIAL PROCEEDINGS. 


1 ADD, and I trust I shall be thought excusable in doing so, this and 
the following chapter, to a work which has already been extended, very 
far beyond my original design. 

The materials of which these two chapters are composed, I got from my 
son Mr. William Hay Macnaghten. He himself was their translator from, 
the original Sanscrit, and the subject has never before appeared in the 
Hnglish language. 

Mr. Macnaghten made his translation from a celebrated comraemtary 
entitled the Mitacshara, composed by Vywyaneswara, whose work is pre¬ 
ferred in the province of Benares, to all other law tracts. It is a commen¬ 
tary on the institutes of Yajvyawalcya, and that part of it, which relates 
to the law of Inheritance, has already been introduced to the English. 
reader, by the learned Mr. Colebrooke. 

If any thing had appeared in print, from which a knowledge of forensic 
proceedings, and the Hindoo law relating to evidence, could be derived, 
I should not have thought myself justified in swelling the bulk of this 
book, by an addition of this, and the next, chapter. 


Out of the manuscript from which they are composed, T shall take no 
more than may be sufficient to convey a general notion of the subject. I 
shall omit the names of the numerous authors who are quoted as authori- 
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ties for the several doctrines contained in the work, and I shall abridge 
the matter as much as possible, con-sistently with my wish of giving the 
reader a view of that system, which formerly might have been, but no 
longer is, necessary to be known. 

By some, these two cliapters will be deemed curious, and it may by 
them, be lamented that the translator himself, did not complete and pub¬ 
lish all that relates to judicial proceedings, as it is to be found in the ilii- 
tacshara. His competency to the task is well known, and his labour 
would have been cheerfully bestowed upon this subject, if he had not 
thought that it might be more beneficially applied to another. 

The translation from which these two chapters are extracted, is of con¬ 
siderable length. Too long to he published entire in such a work as this, 
I have therefore, in giving an epitome, done what 1 conceived to be best. 

The mode of proceeding in various ordeals, has not been translated by 
Mr. Maauighten, but I have endeavoured to suj'ply the deficiency by in¬ 
formation from the Supreme Court PunilUs. 1 liey bad recourse to their 
books upon the occasion, and although it would l)e ton much t > say, up¬ 
on any (ijuestion relating’ to Hindoo law, that the information Oi individu¬ 
als is to be relied upon implicitly, 1 believe tlie account given by these 
Pundits of the forms in question to be correct, for they delivered it at first 
from memory, and afterwards confirmed tlieir statement by a reference to 
books of authority. 

Contradictions, 1 must leave others to reconcile as they cart. Ilepeti- 
tions, I have w ith a reasonable degree of care, endeavoured to avoid, and 
a distinction, will 1 believe, generally be found, where the same matter 
may appear to be repeated, 

The protection of his subjects is the chief duty of a consecrated, and 
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otherwise qualified, King.” “The King divested of anger and avarice, 
and associated with learned Bra/imins, should investigate judicial pro¬ 
ceedings, conformably to the sacred code of laws.” “ A king co«- 
denins the innocent, and absolves the guilty, subjects himself to great dis' 
grace, and goes to the infernal regions." 

“ Persons who are versed in literature, acquainted with the law, addict¬ 
ed to truth, and impartial towards friend and foe, should be appointed as¬ 
sessors of the Court, by the King.” 

These assessors are to be three in number; but. it has been declared that 
the number may be either three, five, or seven. “That assembly in which 
seven, five, or three Brahmins versed in religious and worldly duties pre¬ 
side, is equal to sacrificial ground." 

“ A King who investigates together w'ith his chief Judge, ministers, do« 
mestic ])riest, and assessors of the Court, according to law, shall attain 
paradise,” 

The difference here is that the Brahmins are 7iot appointed, and the as¬ 
sessors are, II ence it has been ordained, “ A person whether appointed 
or not, is entitled to furnish legal advice.” It behoves those who are ap- 
j)ointed officers, to oppose a King, proceeding illegally, after they have ten¬ 
dered true Counsel; by acting otherwise, they are culpable. “ Those as¬ 
sessors, who follow a King, pursuing the path of injustice, become parti¬ 
cipators in his act.” Hence it follows, that he should be remonstrated 
with by them. They, on the other liand, who are not appointed formally, 
become culpable by offeiing illegal advice, or withholding their Counsel, 
hut not by omitting opposition. “ The assembly must not be entered, or the 
truth must be uttered-, for criminality attaches to him, who preserves silence, 
or speaks falsely.” 
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Some persons versed in trade, should also be called in to assist —“ A 
few merchants should be summoned ; men of good family and disposition, 
of a respectable age, and good conduct, wealthy, devoid of envy or pride.” 

It has been stated that the King should investigate legal proceedings, 
but an alternative is propounded—“ A Ihahmin, ac(piainte(l with all duties, 
should be appointed, and associated with the assessors, by a King, who is 
unable through tvant of leisure to investigate judicial proceedings. ’ 

He should appoint a I3ra/imin, endued with such qualities, as are de¬ 
scribed in the following text; “ Moderate., subdued, oj a icspeclahlc famili/, 
wipartial, temperate, Jinn, mindful of futurity, virtuous, attentive, unirjlu- 
eiiced hy passion."' 

If such a Brahmin is not to be found, the King may appoint a Kslielriya, 
or Vaysia, but not a Soodra. 

Judges who act unconformably to the laws, in opposition to the sacred 
code, or otherwise improperly, under the influence of partiality, sw’ayed 
by undue bias, avarice, excessive desire of gain, fear, or otherwise sid)du- 
ed by the prevalence of their pa.ssions, are to be severally amerced in dou¬ 
ble the penalty incurred by the losing party ; not in tw ice the value of the 
thing in dispute ; for were such the law', in actions relative to adultery, and 
the like, there could be no fine. 

The specific mention of partiality, avarice, or fear, implies that the pe-» 
nalty does not extend to cases of error, or inadvertence, &c. 

"The King is superior to all, except Brahmins." From this it must not 
be inferred that Brahmins are exempt from amercement, for the text is in¬ 
tended merely for the purpose of extolling the Bralminical tribe. More-' 
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over, it is ordained in the Sutra, six things are to be avoided by the King, 
acting with respect to Brahmins. Th j punishment of flagellation, of death, 
of amercement, of banishment, of reprimand, and of confiscation ; hut the 
excepted person, “ must be eminenihf learned, skilled in worldlp affairs, in 
Ike Vedas, and Vedangas, intuitively wise, well stored with fabulous, and 
historical wisdom; continually revolving these subjects in his mind, conform^ 
iitg to them in practice, instructed in the forty-eight ceremonies, devoted to 
the observance of his three-fold, and his six-fold duties, and versed in the 
practice of temporal enactments-* The ftm'e mder of priesthood, is not suf- 
Jicient to exempt. 

" When a person aggrieved by another, in a manner contrary to law, or 
approved usage, represents it to the King, or to the chief Judge, that re« 
presentation is termed the subject of ajudicial proceeding,” the component 
parts of a judicial proceeding are, the declaration or charge, the answer^ 
the delil^eratiott, and evidence, and the decision and judgement. 

Allegations are two-fold; presumptive, and positive; “ Presumption may 
arise, from a person’s keeping bad company; and certainty, from spmo 
visible proof,” 

An allegation founded on certainty, is of two descriptions; omission 
a.)>l commission; the first is thus exemplified, “ Hebas received gold, and 
will not restore itthe other thns, “ He has forcibly seized my land;” or 
as it has been explained, He is unwilling to do justice, or, he has donfi 
injustice.'* 

Subjects of judicial proceedings have been propounded to be oi eighteen 
ports. ‘‘ The first, debt ; the next are bailment, sale- without ownership, 
concerns among partners, subtraction of what has been givai, non-payment 
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of ivages, or hire, non-performance of compacts, repentance of sale or pm ^ 
chase, disputes hehceen master and servant, contests on boundaries, insult, 
personal or verbal; larceny, violence, adultery, the duties of man and iv if 
partition of inheritance, gaming and matches.” 

These also are greatly multiplied by the diversity of claims; “ of these 
also, the distinctions are an hundred and eight fold ; from the diversity of 
men’s claims, there are an hundred ramilicatious.” 

“ Neither the King, nor his officers, must ever promote litigation, nor on 
any account neglect a law suit instituted by others.” 

“ The King should thus interrogate a person coming before him (at ■» 
proper time, and in a respectful attitude) saying, ‘ Fear not O man, but 
disclose by whom, where, when, and for what cause, your grievance aris¬ 
es. He should then, in conjunction with his Brahmins, and assessors, 
deliberate upon the representation thus made, and sliould it appear rea¬ 
sonable, he shall deliver to the complainant a summons, or depute an offi¬ 
cer, for the purjjose of citing the adverse party.” 

“ The* King should not summon one intoxicated, deranged, or idiotic ; 
or persons in grief, or servants.” 

Nor a young woman who is of inferior tribe, nor any woman born of a 
noble family, nor one lately delivered of a child, nor one of the highest 
tribe, nor a damsel. These are termed dependent on their relations.” 

“ But women upon whom their families are dependent, profligates, and 
harlots, those who are expelled from their families or degraded, may be 
summoned.” 
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‘'Havirg ascertained the time, place, and compfarative inlportance of 
the charge, the King may summon even those who are sick, causing them 
to be conveyed slowly in carriages.” 

“ A person being about to prefer a claim, may arrest his adversary 
(evading it, or not giving satisfaction in the matter) until the arrival of the 
summons.” 

“ Arrest is four-fold ; local, temporary, inhibition from travelling, and 
the pursuit of a particular occupation.^' 

“ One who being arrested at a proper time, breaks his arrest, is to be 
hned; and one arresting improperly, is liable to penalty.” 

H One desirous of celebrating his nuptials, afflicted with disease, about 
to perform a sacrifice, surrounded by difficulties, sued by another party, 
transacting the affairs of government, cowherds while in the act of tend¬ 
ing their cattle, husbandmen in the act of cultivation, artisans engaged in 
their trades, soldiers engaged in warfare, are not to be detained by order 
of the King.” 

‘‘He is guilty of officiousness who is neither brother, father, son, nor 
constituted agent of the party. Should he interfere, he is liable to amerce- 
jnent.” 

“ What had been alleged by the Complainant must (the Defendant hav¬ 
ing appeared) be written in his adversary’s presence, and before his face. 
This must correspond with the original statement; if there be any variati¬ 
on, it may prove fatal to the cause.” 

‘‘A prevaricator, one who needlessly attempts to vitiate the proceed- 

Z z 2 
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one who does not adduce his ('\ iden('e, one standing mute, and one, 
%v ho being siuninoncd, absconds ; are five persons who are to be nonsuited. ” 

The Comjdainant’s statement, is to be taken down in writing, as well 
when the original rejiresentation is made, as upon the Defendant’s a]>j)e;ir- 
ance; but after such appearance the complaint must lie entered wilh all 
its particulars, tiiat is, “ the thing, its finality, ipiantity, place, time, motiie 
of forbearance,” &c. 

“”lhat is termed a charge, or declaration, wliich is significant, tcclml- 
cally precise, comprehensive, unconfused, direct, unerpiivociil, contbrma- 
ble to the original complaint, provable, uncontradictory, clear, susceptilile 
of proof, concise, not deficient, not adverse to ku'al and temporal usages; 
comprising the year, season, m'lndi, fortnight, day, Iiour ; counlry, situa« 
tion, place, village; the complaint ;ind its natiiii;; (he trilio, appcariincOf 
and age, of the adverse |)arty ; the weigiit and (pmnlity of i!ie pr(»[)ei ty in 
dispute; the names of the complainant, and his adversary ; tlie names of 
their res|)ective ancestors, and of tlie ruling kings ; tlie grievance done, and 
tlie names of the original acquirer, and grantor.” 

A specification of the country, the spot, &c. local circumstances, and 
of time, is requisite in cases of immovable, property. “ Tiic coui'.ii y, piace, 
site, trilie, name, neighbourhood, dimensions, nature of the soii, the names 
of ancestors, and of former Kings. These ten should he specilied in a suit 
for immovubk property.’ 

^‘Declarations should he rejected mere semhUmces, ihoy arc unnn- 
I'.iral, uniujiirious, umneaniug, frivolous, unsusceptible of jtroof, at vari~ 
auce w ith pos.-.ilnlity ujiualural, as such a person has taken ilie lioru of 
my hare ; vnuijurious', as such a|:erson transacts business in his own liouse, 
by the light of a. iamp ■v\iiicli burns in mine; wwnea/iki"’, not having any 
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s?§n if!cation, as the unmeaning connection of letters; frivolous, as this, 
Devadutta warbles a sweet song near my house ; unsusceptible of proof as 
Devadutta ridicules me by a supercilious look; as this cannot be proved it 
is deemed unsusceptible of proof for from the momentary nature of the ac¬ 
tion, no witnesses can be procured, much less written evidence; and from 
the trifling nature of the complaint, an oath cannot be resorted to. At 
variance with possibility, as tliis dumb man cursed me. 

“ That complaint which is prohibited by the government, or detrimen¬ 
tal to the interests of a city, or a country, or to the different trades people, 
citizens, villagers, and merchants, is pronounced to be inadmissible.” 

“ If one should allege such a one has borrowed silver of me at interest; 
I have deposited gohl with him; and he has taken possession of my field 5 
such a declaration is good.” 

“ The meaning of a declaration involving many issues, being inadmissi¬ 
ble, is, that the liiaf'of them all^ is not to be entered upon at once.” 

The declaration may be amended until the answ er is given in, but not 
afterwards, lest there should be infiniteness. “ He may amend his de¬ 
claration until the answer is given in, but being stopped by the answer, 
the corrections must cease.” 

“If the Judges cause an answer to be given in, before the declaration 
is amended, they incur the penalty prescribed for anger and avarice; and 
the King must investigate the claim, after having obtained a fresh declara~ 
tion^' 

“The answer of the party who has heard the declaration, must be writ¬ 
ten down in presence of the plaintiff,” 
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The wise, have held that to be an answer, which embraces the declara* 
tion, which is solid, clear, consistent, and obvious” 

“A confession, a denial, a special exception, and a plea of former judge-> 
ment, are the four sorts of answer.” 

A confession is thus exemplified. The plaintiff’declares, “ this person is 
indebted to me in an hundred pieces of silver;” the other an '.'.ers, '‘‘it is 
true 1 do owe him that sumi.” A denial is thus, I do not i^we liiin.” A spe¬ 
cial exception is where the defendant admits the demand, an^i avoids it by 
pleading a general acquittance, or tliat he had received the money as a 
present. The plea of former judgement, is when the defendant asserts that 
the plaintiff has formerly made a complaint against him in the same matt 
ter which was dismissed, 

“That is not an ansAver Avhich is dubious, not to the point, too confined, 
too extensive, or not embracing all parts of the declaration. That which 
is relative to other matter, incomplete, obscure, confused, not obvious, 
absurd, is a faulty answer.” 

Dubious, if in an action of debt fthe plaintiff claiming an hundred su~ 
vernas,) the defendant should admit that he is indebted either in rim sum 
of an hundred suvernas, or an hundred mashas. Not to the point, if in an 
action for an hundred suvernas, the defendant shoidd admif, an hundred 
panas. Too confined, if in an action for an hundred suvernas, the d< 'fen- 
clant should admit that he owes five. Too extensive, if in an action for an 
hundred suvernas, the defendant should admit a debt of two hundred. 
Not embracing all parts of the declaration, if in an action for gold, cloth, 
and other articles, the defendant should admit the debt of gold, and no¬ 
thing else. Relative to other matter, if in an action for an hundred suver¬ 
nas, the defendant should answer that he had been assaulted by the Plain- 
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tlif. Incomplete, not embracing the particulars of counting place, &c. as 
if in an action for the recovery of possession of a field, specifying it par¬ 
ticularly, the defendant should admit generally that he took possession 
of a field, without adding any specification. Obscure, if in an action for 
an hundred sitvernas, the defendant should answer, “ xAm I alone, in¬ 
debted to the man ?” Confused, as if in an action for an hundred suvernas, 
the defendant should say that he received the money, but that he does 
not owe it. Not obvious, as if a person siied for a debt incurred by his 
father to the amount of an hundred suvernas, shoiild answer “ by the in¬ 
formation of the receiver of the hundred from my father, I know nothing 
of the swvernasf instead of saying, “ I did not learn from my father, that 
he had received tlie hundred suvernas'" Absurd, as if the plaintiff should 
claim an hundred suvernas, alleged that he had lent it at interest and had 
received the interest, but not the principal; and the defendant should an¬ 
swer, that he had paid the interest, but had not received the principal. 

“ In one suit, the proof cannot rest on both parties, nor can both obtain 
judgement, nor can two answers be offered at once.” 

But in an answer involving denial, and a special exception, the proof 
will rest with both parties for “ it has been recorded tiiat, in the case of a 
total contradiction, the proof rests with the comj.-lainant ; and in the case 
of a special exception, with his adversary.” Here then, the issues are op¬ 
posed to each ot^er, in one case, as if in an action for an hundred suver¬ 
nas, and also for an hundred rupees, the defendant deny the first claim, 
and specially except with regard to the other. 

But in case of an answer involving a special answer, and a former judge¬ 
ment, the defendant must substantiate both; as if one shoul I say, I receiv¬ 
ed the gold, but returned it ; and as to the silver, i wavs sued for it in a 
former action, and judgement was given against the piuiidiff. 
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In an answer to a claim made for an luuidred snvernas., an linndred 
pees, and cloths ; a defendant may deny the first, plead an acquittance as 
to the second, and a former judgement as to the cloths ; and so with aij 
answer, involving four pleas. These when brought forwaid uU at onces 
constitute an answer. 

In a case where two pleas apjdy to one charge, as if a person should 
charge another, alleging that he had, at a certain time, missed a certain 
cow^ belonging to him, which cow’ had subsequently been found in the de¬ 
fendant’s house. The defendant may assert oijat the al'egation is false and 
that the cow was in his house previously lo iiie time wlven the complain¬ 
ant declared he had missed It, or that it ii.ul been born in his house. This 
should not be called a faulty answer, because it is calculated to rebut the 
charge. It is not a simple denial, as it involves a justification ; nor is it a 
special exception, as it does not admit any part of the complaint. But it 
is an exculpatory negation, and the proof rests with the defendant, in con¬ 
formity to the rule presci ibing that proof of justification dej^ends on the 
defendant. 

^‘When an answer involves a denial, and a special plea, the special plea 
is to be first considered.” 

If a person being sued for an hundred pieces of money, shall admit the 
receipt, and plead re-delivery, and a former judgement, it is optional with 
the defendant which of the two pleas is to be first substantiated. 

After the answer, the claimant shall immediately reduce to writing the 
evidence by which his claim is to be made good. That person by whon| 
the affirmative is to be proved, is here understood by the term claimant. 


That is called a judicial proceeding, which in the conflicting interesfai 
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of mankind, furnishes a decision founded on law and equity. It has four 
divisions, namely, the declaratory, replicative, probatory, and adjudicative, 
and is termed quadruplebut in the case of a confession, as there is no 
adducement of evidence, and as the claim does not require to be substan- 
liated, theze is no issue, and the proceeding has only two divisions. 

“ A person complained against, not having cleared himself, shall not re¬ 
tort, nor shall another charge a person, already labouring under a charge, 
nor shall any thing foreign to the original complaint be introduced.” 

Retort does not apply to the plea of former judgement, as former 
judgement is an exoneration of the party complained against, although it 
)s, in some measure, a retort. The restriction is confined to a retort, not 
having a tendency to r^ute the allegation, 

“ That man, who, forsaking his original claim, rests on other grounds, 
js to be nonsuited, by reason of the confusion of his proceedings.” 

One who is nonsuited, is to be fined, but he does not therefore, forfeit 
all claim to the subject matter. 

'* A verbal error, is not fatal in civil actions. Should it appear in actions 
broi.glit for seduction, for debt, or for landed property, the plaintitF is to be 
amerced, but it does not annul his claim.” From the specification of ci- 
vil actions, it is inferible, that in the case of a criminsd prosecution, error 
is fatal. As if a man at the time of making his original complaint, should 
assert that he had been kicked on the head, and at the time of recording his 
charge sliould aihge that he had received a blow of the fist on his foot. In 
this case he is not only to be amerced, but his cause is to be dismissed. 

In prosecution for abuse, whether verbal or personal, and in assaults, 

A a a 
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that is, attacks committed with poison, or with offensive weapons, &c. re-' 
crimination being allowable, the person complained against, may without 
having refuted the charge, recriminate his accuser. This is not done for 
the sake of instituting two distinct proceedings, but for the purpose of ob¬ 
taining a mitigated punishment. 

“ It is a settled rule that the first aggressor, is the chief delinquent. He 
also is a wrong doer, who attacks in the second instance, but the punish¬ 
ment of the first will be the most severe. If there can be no distinction 
found between the parties, and the abuse, assault, or violence be simulta¬ 
neous on the part of both, their punishment shall be the same.” 

“A competent surety must be taken from each party for the satisfaction 
of the judgement.” If a party be unable to furnish a competent surety, 
he is to be guarded ; and at the close of each day, is to furnish wages for 
the,payment of his guards.” 

In case of a denial by the defendant, of the plaintiff’s demand, if the 
plaintiff should prove his case, the defendant shall pay the amount claim¬ 
ed; and besides, a sura equal thei'eto as a fine to the king. The defendant, 
in this case, is said to make a false claim. 

If the plaintiff cannot substantiate his case, he is the false claimanl, and 
shall pay to the King, a fine equal to tivice the amount of the sum which 
he had demanded. The defendant’s failure to establish his plea of special 
exception, or of former judgement, will subject him to the same penalty 
which he incurs by a failure to establish his plea of denial. In all these 
cases the defendant is said to be a false claimant, but in the case of con¬ 
fession by the defendant, there is no fine payable by either party. 

These rules relate to actions brought for the recovery of money only, 
they cannot apply to cases, in which there is no propei’ty demanded. 
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From this injunction, “ The claimant shall immediately reduce to writ- 
-Kg his evidence of the thing to be proved,” it may be inferred, that, in the 
lelivery of an answer, some delay is permitted. 

But an exception has been laid down, “ In murder, theft, assault, and 
abuse; where a cow is the cause of action; slander, life and property, and 
women, here the cause is to be immediately tried; in other cases it is op¬ 
tional.” 

Murder^ by poison, or weapons, or any thing destructive of life. Theft, 
haceny ,* assault, and abuse ; attack either on the person, or character. 
Vows, milch cows ; slander, an accusation tending to loss of property 
where either of these is in jeopardy. These are put in the singular num¬ 
ber,— wtman, women of family, and slave girls. In the former case, cha¬ 
racter is involved ; in the latter, property, the cause shall be immediately 
tried ; the answer, is to be immediately called for, and no delay is to be 
allow ed. Otherwise, in other cases, delay, in delivering the answer has 
been declared optional with the parties, or with the assessors and judges. 

“ One who is constantly shifting Ms position, who licks the corners of 
/m lips, lohose forehead sweats, and whose countenance continually changes 
colour ; one whose mouth dries up, and who fauUers in his speech, who con- 
tradicts himself often ; one who does not look up, or return an answer, who 
contorts his lips ; one who undergoes spontaneous changes, whether mental, 
verbal, corporeal, or actual, such a person, whether making a claim, or giv¬ 
ing evidence, is esteemed false.” 

The changes above noticed are declared to establish, merely a probabi¬ 
lity of delinquency; not a certainty, from the difficulty of distinguishing 
between changes which have a cauge, and those which are spontaneous. 

An intelligent man, should declare by what they are occasioned ; but, even 

A a a 9 



420 


OF JUDICIAL PROCEEDINGS. 


this is not cause of failure. As people do not perform funeral ceremonies, 
on the appearance, or the probability of a person dying ; so in this in¬ 
stance, although it should appear probable that a person will forfeit his 
claim, that circumstance does not occasion the loss of it. 

When two claimants come into Court together, and prefer a claim ; as 
if one person having obtained a field by gift, and having enjoyed it for 
some time, and then, on an emergency, goes, with his family, to another 
part of the country ; and another person, having obtained the same field by 
gift, and having enjoyed it for some time, goes abroad ; afterwards, both 
returning, come into Court at the same time, and claim the field. In such 
a case who is to adduce the evidence? In answer to that, it is stated; 
“ Both having witnesses, the witnesses of the first claimant are to be ad¬ 
duced, but the first claimant failing, then the second claimant will adduce 
his witnesses.” By the first claimant, is meant, not the man Avho makes 
the first claim, but the person who claims the first occupancy. “ Where 
there are two claimants, to one cause of action, and each has witnesses, 
those of the prior claimant are to be examined.” This case being distinct 
from all others, has been provided for specially. 

If a wager wmn, be sued foi’, or if another demand be joined with one 
for a wager won, the party against whom judgement goes, shall pay a fine 
to the King, equal to the amount of the wager. If the plaintiff succeeds 
in proving the wager lost to him, he shall recover it. 

“ The King shall investigate judicial proceedings in a hand fde manner 
rejecting inadvertencies ; but should the claim not be established accord¬ 
ing to judicial form, failure ensues.” 

It becomes the Judges and assessors^ to use all means, gentle and otheri 
to induce the parties to declare the truth; in wdiich case, a decision may 
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be passed without having reconi'se to witnesses, or other evidence. But, 
as it is impossible in every case, to decide according to certainty, a de¬ 
cision must be made according to the witnesses, or other evidence. This 
is the alternative. 


“In a denial of more than one written claim, the King shall cause the 
defendant, should he be confuted in ajMrt, to make good the whole amount 
of the claim, but that which has not been represented, should not be re¬ 
ceived.” 

In a written allegation, comprising several claims, should the defendant 
deny the tvhole; for instance, in a suit for gold, silver, cloths, and other 
articles, should a proof of one part of this claim be made (the gold for in¬ 
stance) the King sliall cause the defendant to make good the whole to the 
plaintitF, comprising the silver, and other articles specified. But that tipng 
wliich has not been mentioned, at the time of making the first representa¬ 
tion, must not be recovered ; as if the plaintiff should assert that he had 
forgotten a certain article, his assertion must not be attended to by the 
King. 

This is not merely a verbal distinction, because the defendant is proved 
to have been false in one instance, and therefore it is presumable that he 
IS false in another 5 and because the plaintiff is proved to have Ijeen true in 
one instance, therefore it is presumable that he is true in another. Sy the 
force 0/reasoning, therefore, or inftrence, as well as from the express words 
of the author, it is established that the whole should be caused to be paid. 

“ Inference, is the mode of discovering the truth ; relying on that there¬ 
fore, let a conclusion be formed.” *‘The Kiitg and his Judges are exone¬ 
rated from blame in such cases.” 
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In an action comprising many claims, the creditor shall recover that 
property only, to which he can establish his claim by witnesses or other 
evidence.”- —This text relates to a son, or other heir, who is sued for a debt 
contracted hy his jatJier, or ancestor. 

In this instance, if several claims be preferred against a son, or other 
heir, and he plead ignorance, he is not a deny ing party ; and if one part of 
the claim be established, he does not incur the imputation of falsehood. 
Hen ce, from the absence of denial, and the consequent absence of the re¬ 
quired preference, the text concerning a denial in the case of several wait? 
ten claims, does not apply. 

In criminal prosecutions, if part of the charge be proved, by witnesses 
adduced to establish the ivhole charge; the tvhole charge is proved, because 
this alone is sufficient proof in such prosecutions. “ In cases of adultery^ 
murder, and theft, the whole charge is proved, should the witnesses ad' 
duped depose to the truth of any part nf it.” 

“ A man may unhesitatingly kill a spiritual teacher, or a child, or ap 
old man, or a learned priest, coming rvith a hostile intent. There is no 
guilt at all imputable to tlie slayer of a person coming with a hostile in¬ 
tent, whether overt or concealed,yhr wrath destroys tvralh. Let a man in 
battle, strive to destroy a person coming with a hostile intent, even though 
he may have studied the whole Vedanta ; by such an act he does not be¬ 
come the murderer of a Brahmin.” 

These are texts of the municipal code. “ Having slain a Brahmin un? 
wittingly, such is the prescribed expiation, but there is no expiation per¬ 
mitted for one who wilfully kills a Brahmin.” But these extracts should 
not be quoted as conflicting instances, of the sacred and municipal codes^ 
where the former should be held to prevail over the latter. 
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For as these two do not applj^ to the same subject, there is no opposi¬ 
tion, and consequently, no room to assign relative superiority. “ A Jjrak- 
■mill may take np arms in defence of religion ; so in self-defence, and in 
defence of sacrificial apparatus, in war# and in guarding Brahmins or wo- 
lueii, one who lawfully kills another, is not blainable.’’ “ LaivJuUy kills, 
means “ kills with lawful weapons.” 

A person may slay a spiritual teacher, or others, whose persons are 
exceeding sacred, if they come with a hostile intent—a fortiori, others. 
From the occurrence of the word “ or” in the preccsding text, and the 
word “ even” in a former one, {irefixed to “ though he may have studied 
tlie Avhoie Vedanta,” it is not intended positively to assert that spiritual 
teachers and the like may be slain. The meaning may be gathered from 
the test of Soomuntoo —^“There is no crime in killing any one coming with 
a hostile intent, except a coiv, and a Brahmin.” And in the text oi Menu, 
“A man must not slay a spiiitual teacher, an expounder of science, a 
father, or mother, Brahmins, or cows ; all these are sacred.” 

The text, “ There is no crime in killing any one coming with a hostile 
‘intent,” &c. must be applied exclusively of Brahmins and the like. 

“ An incendiary, and an administerer of poison, one attacking with a 
murderous Aveapon, a robber, one who usurps the field, and one Avho car¬ 
ries off the wife of another; these six, are denominated hostile aggressors. 
One intent on destroying by sAvord, poison, or fire, one who has lifted up his 
hand in a threatening manner, one who destroys by means of incantations, 
a public slanderer, an adulterer, a malicious detractor ; these, and otlsers 
of the like descriiition, are to be considered hostile aggresso 's. Such is 
the general definition of a hostile aggressor,” 

Hence it follotvs, that Brahmins and the like, being hostile aggressors, 
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are to be opposed by a person, not meditating their destruction, but for 
the sake of preserving himself. Should death ensue, imintentionally, a 
slight expiation must be performed, but the King does not award any pu¬ 
nishment. 

Of the etfect of possession it is said, “Imss accrues to him, who for 
twenty years, observes his land enjoyed by another without interfering 
and in the case of movable property for ten years.” 

It may be objected that twenty years’ possession, cannot create proprie¬ 
tory right, hec-avLue proprielory right cannot arise from ; 

as non-interruption has not been recognized either in practice or theory, 
(like gift or sale) to cause a transfer of right; and tliat possession, being 
merely evidence of right, cannot create the thing to be proved ; and more¬ 
over, that it is not included among the causes of proprietory right, such as 
inheritance, purchase, &c. as detailed in the following text:—“ An owner 
is by inheritance, purchase, partition, seizure, or finding ;; acceptance, is for 
a Brahmin an additional mode; conquest, ^ov Cshatrya ; gain ^ov Vay-' 
sya or Soodra.” These eight, Gautama has declared to be causes of right, 
but he has not enumerated possession; therefore it is not proper to affirm 
that twenty years’ possession, is a mode of creating proprietory right; and 
as the causes of inferring proprietory right, are facts of w'orldly concern, it 
js incorrect to infer them solely, from a passage of scripture. 

“ He who enjoys ivithout right, even for many hundred years, the ruler of 
the earth should inflict on that sinner the punishment of a thief.” To as¬ 
sert therefore that simple possession confers a right of property, would be 
inaking an assertion contrary to this text. 

“ In possession of cattle, male or female, and slaves, &c. force must not 
be used either by the acquirer, or his son. This is the established rule 
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and besides, loss cannot accrue from open possession, because it is not a 
cause of loss. 

li must not be supposed, that the exception in favor of the greater vali- 
dst}’ of a prior act, with regard to mortgage, gift, and sale, is intended to 
imply the greater validity of the posterior act in a case of this description, 
provided, that in the instance of landed property, there have been twenty, 
ond in that of personal property, ten years’ possession; because in such 
acts (mortgages and the like) no subsequent transaction can really take 
eflect—“ A person is entitled to mortgage, give, or sell his own property, 
but he has no proprietory right over things already mortgaged, given, or 
sold.” A penalty is propounded for the gift and acceptance of a thing, 
whore there is no owmership—He who receives a thing which ought not 
to be given, and he who bestow's it; botli these are to be punished as 
thieves, and amerced in the highest penalty.” 

JMor is the remedy lost. The loss of remedy is indeed declared, in cas¬ 
es of indifference, without good cause; but the ywoperty itself is not lost. 
“ Injury will accrue to the suit after the expiration of the limited period, 
where a person has practised indifference, and remained passive.” So also, 
*‘if the property of one, who is neither an idiot, nor a minor, enjoyed, 
iiiiury will accrue to the suit, and the possessor will have a title to the pro¬ 
perly .The injury to the remedy, is here intended, and not to the right. 
Jt happens when the pos.se.ssor puts in this plea, “the plaintiff is neither 
an idiot, nor a minor. In his presence, I enjoyed the property for twenty 
years without interruption. Had 1 unjustly got possession of the property, 
why did he remain passive all this time? To the truth of this assertion I 
have many witnesses.” In this instance the plaintiff tcill he unable to re¬ 
ply, but his ))roperty is not therefore, necessarily lost, as appears from the 
text; “The King shall investigate judicial proceedings in ubondfidemuii- 

iier, rejecting inadvertencies,” &c. This is the correct interpretation. 

B b b 
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It must not be supposed, tliat as neither the loss of llie right, nor the 
remedy ensues, the text above quoted, nLerely iulends an injunction not to 
remain passive, as a j)ei’son looking on, and not interfering, might he in 
danger of losing his remedy ; for had it been merely intended to convey an 
injunction against remaining passive, it would have been idle to define a pe¬ 
riod of twenty years ; in as much as there is no reason to ap])rehend loss 
accruing on sinii)ie possession for any period within the memory of man. 
If it should he asserted that the definite [)eriod of twenty years lias been 
used to obviate any error in the original title deed, according to tlie text ; 
“ He, who by virtue of any title deed, enjoys the property of a competent 
person for twenty years, tlie title deed is iiumntrovertible after that peri¬ 
od;” this also is denied, because the construction will not hold good in 
the case of mortgai> es, boundaries, txc. as the capacity of obviating any er¬ 
rors in the title deeds, does not a|»[)ly to sucli cases, according to the text. 
“ The ascertained enjoyment of a mortgage for twenty rears, in virtue of 
a title deed, must be iqiheld, if such title deed be unexceptionable.” Af¬ 
ter the decision of a boundary dispute, a document deliniiig the bounda¬ 
ries, must be granted ; any errors which that contains, must be excepted 
to, in the course of twenty years ; and the same rule a[)plies to ten years' 
jiossessiou of personal property. 


The loss of X\ic profits accruing from the real and personal property, is 
here intended. Not the loss of the reinedi/, or of the right. So that the 
meaning is, that -.xlthougli the rightful owner regains his field, alter taventy 
years’ uninterrupted jiossessiou by another, yet he loses the iulermzdiale 
prof Is. This interpretation is conformable to the express words of the 
text ; and is inj'erible from the fault of the owner in remaining passive. 


But if the possession had been in his absence, he regains the profits 
aUo. 
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It is true, that it may be considered improjier to propound a loss of ac¬ 
cruing profits, because the right to them also exists ; but this can only 
apply \vhere the profits remain essentially in statu quo ; as for instance, 
in tlie case of betel-nut, and bread fruit plantations, if the fruit be forth¬ 
coming, as well as the trees which yielded it ; but where, from the con¬ 
sumption of the produce ; there is. an essential destruction of the profits, 
there the right to it also, is destroyed, 

“ He who enjoys without right for many hundred years, the ruler of the 
earth should inflict on that.sinner, the punishment of a thief.” From this 
text it appears, that as, in cases of theft, the amount of the property (un¬ 
duly appropriated) is to be computed and restored. The rule declaring 
loss after twenty years, is an exception to the text. But even after twen¬ 
ty years, punishment is to be inflicted, from the possession being unlawful; 
and because there is no exception to this part of the text. 

Hence, it is established, that from the fault of the owner, consisting in 
his indifference, and from the express words of the text, after the expira¬ 
tion of twenty years, he cannot recover the produce consumed; and the 
same rule applies to personal property enjoyed for ten years. 

An exception to this rule, is now propounded ; “ except property con¬ 
nected with pledges, boundaries, deposits; and of idiots, and minors ; 
and exce|)t specified deposits, and the property of kings, w'omen, and 
learned students.” 

A pledge, a boundary, a sealed deposit. These being joined form the 
flmal pledges, boundaries, and sealed deposits; an idiot and a minor; 
these terms being cotnpounded form the dual number, idiots and minors. 
The property of pledges, boundaries, sealed deposits, and the property of 
idiots and minons. Sealed deposit, is that which is committed to tJie care 
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®f aiiotlier, •without any description of its quality or quantity—“ That pro¬ 
perty, which through confidence, is unsuspectingly delivered, is called by 
the legal term of sealed deposita specified deposit is any thing formally 
delivered. 

The King shall cause the usurper of pledges, &c. to restore the proper¬ 
ty to the rightful owner, and to pay a fine equivalent to the value of that 
property, or correspondent to his ability. In the case of mortgages, and 
the rest, down to the case of the property of learned students, he, who by 
virtue of long possession, usurj)s them, should Le made to restore the pro¬ 
perty to the rightful owner. This is merely a repetition of the former text ; 
and the rule respecting tlie payment of a fine, equivalent to the value of th© 
property usurped, is a new provision. 

\Vhere, in the case of usurping lands, houses, &c. an equivalent fine 
may not be possible; reference must be made to the penalty hereafter pro¬ 
pounded, for a removal of landmarks, and an invasion of boundaries. If 
on account of the great 'wealth of the usurper, his arrogance would not be 
subdued by the payment of an equivalent fine, he-must be amerced accord¬ 
ing to his,ability. He must he made to pay so much, as is sufficient to sub~ 
due his arrogance. “ It has been declared that a fine is levied for the pur¬ 
pose of correction, and by that the arrogant must be subdued.” Hence, 
it would appear, that the purpose of a fine is entirely penal ; but where 
the ofiender has not property equivalent to that usurped, he must be 
amerced in such manner as may subject him to distress. 

Where a person is an absolute pauper, correction must be accomplished 
by way of reprimand, corporal punishment, &c. So says Menu, “ Recourse 
must be had, in the first instance, to remonstrance, in the second, to repri¬ 
mand, in the third, to fine, and in the'fourth, to corporal punishment.” 
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Corporal punishment, or that which is inflicted on the person is declar¬ 
ed to be ten-fold ; and to apply to all but Brahmins —“ Menti, son of the 
ielf-existent, has declared ten places of punishment, for the three lower 
tribes, but the person of a Brahmin, is inviolable. The part of generation, 
the belly, the tongue, the two hands, and fifthly, the two feet, the eye, the 
iiose, both ears, the property, and otlier parts of the body.” It should be 
)bserved that punishment is to be inflicted on the offending member. 

The other methods, are an imposition of labour, or a commitment to 
prison, as has been propounded ; “ a person, proved to be a pauper, should 
be compelled to work at his proper occupation; and, if unable, should, 
with the exception of Brahmins, be committed to prison. 

A Brahmin, being destitute of property, should sufler dismission from 
office, &c. “ Should he be a delinquent, the punishment of dismission from 
office, of reprimand, of expulsion, and of branding, should be had* re¬ 
course to.” 

Corporal punishment, deprivation of property, banishment, and brand¬ 
ing, are the stated punishments; mutilation is propounded, as punishment 
for the highest offences; these are declared to be tlie general punishments.” 
Having premised this, he proceeds; “ all these apply to a Brahmin, ex¬ 
cept corporal punishment. A Brahmin must not be coiporally punished.” 

The punishment of ignominious tonsure, may be had recourse to; of 
banishment from the city ; of setting a disgraceful mark on the forehead; 
and of exposure on an ass. 

Particular rules have been specified for branding. “ For defilement of 
his spiritual teacher’s bed, the mark of a woman’s generative parts ; for 
drinking spirituous liquors, the mark of a wine flaggon; for theft, the foot 
of a dog 5 for the murder of a Brahmin, the figure o^ a headless man.’’ 



400 


OF JUDICIAL PROCEEDINGS. 


But tbe text oi Apashimla, directing that a Brahmin shall be deprived 
of vision, must be interpreted to signify, that, at the time of banishment 
from the city, a cloth should be bound round his eyes, and not that his 
eyes should be extracted, because such an interpretation would be in con¬ 
tradiction to the texts of 31enu and Gautama; “ The person of ‘a Brahmin 
is inviolable.” “ There is no cori)oral punishment for a Brahmin."’ It is 
needless to expatiate further on this question. 

Of possession without title. Possession has been declared to be evi¬ 
dence of right, from its being a consequence of it. Should it be objected, 
that possession cannot afford evidence, because possession may exist 
without being a consequence of right, it is admitted in reply ; “ A title is 
more powerful evidence, than possession, unaccompanied by hereditary 
succession.” 

A title, arises from gift, sale, or other cause of right. That is more 
powerful, or more weighty evidence, in the establishment of right, because 
the possession is dependent on a title. iNareda has said, “Possession, withi 
a clear title, affords evidence ; but possession constitutes no evidence, if 
unaccompanied by a clear title ; nor is a title established frona mere pos¬ 
session, because pos.session of another s property, nia}^ be obtained by usur-’ 
pation, or other unjustifiable means.” Hence it has been declared, that 
“he who simply pleads [mssession, but no title, in consequence of proving 
giich false possession, is to be considered a thief,” 

But it is now declared, that possession is evidence, when accompanied 
by the five following conditions; a title, length of time, continuity, non-in¬ 
terruption, and the knowledge of the adverse party. “ Possession is five¬ 
fold, titled, long, continuous, uninterrupted, and lenoivn to the adverse party 


By propounding an exception in the case of possession, accompanied 
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Ijy hereditary succession, it is demonstrated, that possession, even indepen¬ 
dent of a title, may be evidence of right. The connection of the sentence 
iS as follows ; a title, is weightier evidence than possession, provided that 
possession is unaccompanied by hereditary succession; that is, the conse¬ 
cutive enjoyment of three ancestors. That again, weightier tluxn a title, 
because, it affords evidence, independently of a title. 

But it must he understood, that it is independent of the production of a 
title, and not independent of its existence; for, its existence is inferible 
from that possession. 

The exception in favor of hereditary succession, apjslies to a case be¬ 
yond the memory of man; and the text showing the superiority of a title, 
intends a case within the memory of man; because, in cases falling within 
the memory of man, as it is practicable to produce a title ; if such title is 
not produced, it is certainly inferible that it never existed, and, conse¬ 
quently, in such cases, the evidence of possession, is dependent on the produc¬ 
tion of a title; but, as from the non-production of a title, in cases extend¬ 
ing beyond the memory of man, it is impossible to be certain of its non-exist¬ 
ence; possession, accompanied by hereditary succession may be evidence,, 
in such cases, independently of the production of a title. 

It has been clearly laid down by Calyayana. —“ In cases falling within 
the memory of man, possession with a title, is admitted as evidence. In 
cases extending beyond the memory of man, the hereditary succession of 
three ancestors, is admitted as evidence, even though the title be not pro¬ 
duced.” 

The period of one hundred years is defined to he whhin the memory of 
man from the text—“ The age of man extends to one hundred years.” 
Therefore possession, for upwards of an hundred years ; hereditary, unin- 
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terrupted, and falling under the observation of the adverse party, confeiU 
a right, as it forms a presumption of its being in consequence of a title. 

But in the case of possession extending even beyond an hundred years, 
or the memory of man, possession is no evidence, if there be traditional 
proof of the vv ant of a title. On this is founded the rule—“ he who en¬ 
joys without right, for many hundred years, the ruler of the earth should 
inflict on that sinner, tlie punishment of a thief.” “ The fii-st occupant, 
must prove the gift, or other title ; and his successor, possession with a ti¬ 
tle.” Ilence it follows that the text, “ He who enjoys,” &c. must extend 
indiscriminately to all cases of unauthorized possession. 

“ That which is held without an apparent title by three ancestors,” must 
be interpreted to mean, without a demonstrable title, not without the exist¬ 
ence, of a title ; for it has already been declared, that right does not ac¬ 
crue, even from the occupancy of centuries, without the existence of a 
title, 

Jt has been shown that possession, when accompanied by a title, affords 
evidence of right; but lest it should be supposed that a title, without re¬ 
ference to possession, affords equal proof; it is declared, “ where there is 
not the least possession, there a title is not sufficient.” 


Gift, consists in the relinquishment of right by one man, and the crea¬ 
tion of it in another. A right in the donee is coraplpted by acceptance of 
the gift, and not otherwise, 

“ He, by whom a title has been obtained, must produce it when impugiir 
ed, but his son and grandson, need not; for them, possession is sufiicieat 
evidence.” 
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Fossegsion is strong evidence in favor of the second, and stronger in 
favor of the third, party. But here also a distinction must be made; al* 
though in the case of all three, the property is lost by the non-production of 
a title; yet, there is a difference in the penalty. It has been de¬ 
clared, that “ he, by whom title has been acquired, is subject to penalty in 
case of not producing it; but not his son, or his grandson; though the 
possession of these two also, is forfeited.” 

“The cause of a litigant party, who dies pendente lite, must be taken up 
by his son. Possession will not decide this suitso that it is an esta¬ 
blished rule, if a litigant party die, while the claim is pending, the suit is 
not thereby determined. 

This is an established rule; a judicial proceeding having been decided 
by persons specially appointed by the ruler, if a litigant fancy himself ag¬ 
grieved, an appeal cannot be preferred from them to a community ; lior, 
having been decided by a community, to a corporation; nor, from a cor¬ 
poration, to a family; but having been decided by a family, an appeal may 
be preferred to a corporation; and by a corporation, to a community; and 
by a community, to persons specially appointed by the King. 

It has been declared by Nareda, that after a case has been decided by 
persons specially appointed by the King, an appeal may be preferred to 
the King himself. “ Families, corporations, communities, and persons 
specially appointed by the King; these are the tribunals for judicial pro¬ 
ceedings, and their relative consequence, is in their consecutive order ? a 
case on which a wager has been laid, on the result having been appealed 
to the King, and having been decided by him, in Council, and in presence 
of the authorities who tried the case, the unreasonable appellant must be 
amerced, if he be cast; but, if he succeeds, the judicial authorities must 
be amerced.” 
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Next is propounded an instance, in ^vliich the decrees of all autliorf- 
ties, are liable to reversal. “ He shall reverse cases decided by coiupul> 
sion, by fear, by women, at nip;ht, in the inside of a house, abroad, and 
those brought forward by enemies.” 

“ An act performed by one intoxicated, or deranged, or diseased, or 
distressed, or a minor, or com|!elled, or without interest, &c. is not valid. 
Deranged^ disordered in any of the live modes; by a prevalence of plilcgra, 
or of wind, or of bile, or under a morbid influence, or possessed by an evil 
spirit. It has been established by those versed in jmlicia! proceedings, 
tliat the act of him will not be attended to, when it is in opposition to the 
usages of the city, or country, as appears by the t»;xt—“That act, which 
is in opposition to the usages of the city or country, and that act w hich 
has been prohibited by the ruling power, have no validity.” 

In a dispute between tutor and pupil, father and son, husband and 
wife, master and slave, a judicial proceeding cannot be entertained” This 
is not intended to exclude them altogether, from legal redress, because 
even between them, judicial proceedings arc allowable. 

A pupil,must be corrected w ithout chastisement; but if this be imprac¬ 
ticable, recourse must be luul to .slender rods comj)osed of strings or cane, 
and the King will punish one using other instruments than these. 

“ In a famine, for the preservation of the family, or at a time w hen a re¬ 
ligious duty must indispensably be performed, or in sickness, or <luring 
restraint, or confinement in prison, or under corporal penalties, the hus¬ 
band, l»eiiig destitute of other funds, and tlierefore taking the wile’s pro¬ 
perty, is not liable to re.store it.*’ Trom this text, it appears, that, if under 
other circumstances, the husband makes .away with his wife’s property, and 
being required to refund, and possessing assets, refuses to do so, tlicn a 
judicial proceeding may be entertained between husband and wife. 
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Whatever slave may rescue his master from imminent peril, shall be 
emancipatefi, and shall receive a son’s share of the inheritance.” From 
this text of Naredu, it appears that there is no bar to the institution of a 
judicial proceeding by a slave against his master, refusing him emancipa¬ 
tion, and a share of the inheritance. 

Notwithstanding the following text of Nareda ; “ A judicial proceed¬ 
ing, instituted by one, against many, by women, and by a slave, is to be 
rejected by the legal authorities.” Still a judicial proceeding of one, with 
many, on account of the same nuitter, may be entertained, as appears from 
the following, and other, texts—“ He, who usurps the property of many, 
he who breaks an agreement entered into with many, and he who has been 
assaulted by many,” &c. The meaning must be, that a judicial proceed¬ 
ing cannot be entertained between one and many, on account of different 
matters^ at the same time. 

Women also, wlio are independent, such as milk women, and wives of 
vintners, may institute judicial proceedings. The exception refers to res¬ 
pectable married women, whose husbands are alive. From thejr coverture, 
they cannot sue independently. 

Trove property is to be restored by the King, to its owner; but, if' he 
fails to identify it, he shall be amerced in an equivalent penalty. 

The rule for the restoration of trove property, is here specially propound¬ 
ed, because hading lias been already enumerated among the causes of pro¬ 
perty ; and therefore property, would otherwise in this instance, be conse¬ 
quently established. 


“Trove, or waif property, having been recovered by toll keepers, or 

C c e 3 
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police officers, the rightful owner will recover within one year, after which 
it escheats to the King.” 

Menu has extended the limitation to three years. “The King shall 
keep property lost by its owner, three years. The rightful owner, will re¬ 
cover it within three years ; after which time, the King will take it." 
Hence it would appear necessary to keep it in deposit for three years. 

If the rightful owner appear within a year, he will recover the whole, 
“ Obeying the dictates of virtuous sages, let the King deduct from trove 
property, a sixth, a tenth, or a twelfth.” Whence it is inferible, that if 
the owner arrive within a year, the whole is to be restored. If in the se¬ 
cond year, a twelfth ; in the third, a tenth; and in the fourth, a sixth, is to 
be deducted. 

The King is to give a fourth of his own share, to the finder. “ The King 
is to keep in deposit unclaimed trove property, jthr a ,• o 

fourth share of it, goes to the finder, and the King takes the rest.”— Gutama. 

The use of the word “ year” here, in the singular number, is not intend- 
ed to confine the period to one year; as is evident from the text—“The king 
shall keep property lost, in deposit for three years f and the conclusion of 
the text—after which the king shall take it;” merely intends that should 
the owner not apjiear within that period, the King is at liberty to use it; but 
.should the owner subsequently appear, the King, having deducted his own 
share, shall restore to the owner a sum equivalent to the property consumed. 

The rules above recited, relate only to gold, and similar valuables; but 
the rules relative to stray cattle, will subsequently be propounded, under 
the texts—“He shall pay three jJMw# for an animal with uncloven hoofs,” 
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Kext is propounded the law relative to gold, &c. hug buned in th& 
m,rthy and usually called treasure. 

“ A king, having obtained treasure^ shall bestow half of it upon Brah¬ 
mins, but if a learned Brahmin be the 6nder, he is to Iceep the whole. If it 
be found by any other person, the King is to keep it, giving one-sixth to 
the finder. But he, not having represented the finding, and it having been 
discovered afterwards, the King shall cause him to relinquish the whole, 
and amerce him.” 

If a learned Brahmin, that is, a priest versed in scriptural lore, and of 
good conduct, find the treasure, he shall keep the whole; because, he is the 
chief being in the world. 

Stolen property is next spoken of. “ The King must restore to his sub¬ 
jects, property stolen from them ; not restoring it, he incurs the sin of the 
thiefnot restoring it, the sins both of the robber, and the person robbed, 
devolve upon him. Menu has said ; “ Stolen property must be restored 
by the King, to all descriptions of persons. The king consuming it him¬ 
self, acquires the sin of a thief.” 

“ Having recovered stolen property, he (the King) must restore it, to its 
right place, or he must pay out of his treasury.” «If he be unable to re- 
cover the stolen property, the King, so incapable, must restore it, (its va¬ 
lue) out of his own treasury.” 
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“ EVIDENCE is said to consist oC //ocnmcuis, possession, and witnesses^ 
In the absence of all these, a dtane Lsl i.s [)i*eseri!»ed.” 

Evidence is that, by which a matter is e.stabli.shed, or decided. This is 
two-fold, human, and divine. Ilnman evidence, is three-fold; documents, 
possession, and ^ntnesses. Suck is the opinion of eminent sages. Dock- 
ments, are of two sort.s, official, and private; possession, implies manifest 
occupancy; tvilncsses, will be treated of hereafter. 

Sitould it be admitted, that documents and witnesses, from their con* 
nexion with language, and their capacity of verbal expression, may be evi¬ 
dence; but at the same time, contentled that possession cannot be ev idence, 
from the absence of this capacity; it is answered, that pos.session when 
joined to certain conditions, furnishes presumption, or inference, l)ecause 
it leoils to a presumption of the existence, from its being a eonseqaence, of 
pm'chas<!, or other means of proprietary right; or from its not having any 
independent existence, such right is inferred. 

In default of documents, and the other tw'o descriptions of evidence, a 
divine test, the nutiire, and distinctions of which will be treated of hereaf¬ 
ter, is propounded, a.s another species of evidence to be resorted to, with 
due attention to tribe, place, and lime. This fact is ascertained from the 
text—“ In the absence of all these, a divine test is pre.scribedand also 
from the nature and distinction of a divine test as evidence, having been 
declared in the different codes. 
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" When one adduces human evidence, and the other appeals to a divine 
test, the king will, in this instance, proceed to examine the human evi¬ 
dence, and will not have recourse to the divine test.” 

Moreover, where there is human evidence to establish the principal part 
of a cUiiiu. there also recourse must not be had to a divine test ; as in the 
case of a denial of a claim of a debt of one hundred pieces of silver bor¬ 
rowed with interest, should there be witnesses to prove the delivery, but 
not tlie amount of it, or the rate of interest specified, and the claimant 
should offer to prove these facts by divine test, here also notwithstanding 
the rule regarding partial proof, a divine test cannot be had recourse to, 
for tlie i)urpose of establishing, either the amount of the debt, or the spe¬ 
cified interest. 

“ Where human testimony is applicable to even only one part of the 
case, that is to be received in preference ; and recourse must not be had 
to persons willing to establish the whole case by sujternatural means.” 

“ In the case of a capital offence committed in a desert, in an uninha¬ 
bited place, at night, or in the interior of a dwelling ; and in the ease of a 
denial of a deposit, divine test must be resorted to.” 

This also is applicable only jto the absence of human testimony. Hence 
it follows, that a decision by divine test, is allow'able only in the absence 
of human evidence. This is the general rule ; an exceptioii to it will sub¬ 
sequently be shown. 

“ In the investigation of a capital offence, or assavdt and battery, and in 
all cases of violence committed long' ago, hoik ivitneases, and divine test 
may be hadrecotuse to.” 



440 


OF EVIDENCE. 


‘‘ The proof of established custom among people of the same township, 
or tribe, depends on docnmmtary evidence. There neither divine test, nor 
witnesses, are available 

So also, in cases relating to pathways, roads, enclosures, and water 
courses ; possession affords the weightiest proof. There, neither divine 
test, nor witnesses, are available. 

In cases relating to the payment, or nonpayment, of wages, between 
master and servant, to the non-delivery of an arlicle sold, or the non-pay¬ 
ment of the price of an article delivei-ed ; or when a dispute arises con¬ 
cerning wagers laid at dice, or with sporting animals. In all these cases, 
the evidence of witnesses must be resorted to, and recourse must not be 
had to a divine test, or to documents. 

In answer to the question proposed, to which of the two parties will the 
greater weight attach, when each adduces evidence, undistinguishable in. 
point of preference, the one asserting a prior, and the other a posterior, 
claim ? It is declared, “ In civil suits generally, the posterior act, is of the 
greater validity.'^ 

Thus if one party proves a loan, by its delivery, and the other pleads 
that he owes nothing, on account of repayment; here in these two acts of 
delivery, and repayment, both being established by evidence, the repay¬ 
ment is of greater validity, and the party who pleads the acquittance ob¬ 
tains judgement. 

So also, if a person having borrowed one hundred pieces of money at 
two per cent, should, at a subsequent period, agree to pay three per cent, and 
there being evidence of both engagements, that for three per cent is of the 
greater validity, from its having occurred at a posterior date; and becansej, 
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were it not to supersede the prior act, it would be inoperative. It has 
moreover been declared, “ A posterior act, net superseding’ a prior one, 
has no relevancy,” 

An exception to this rule has been propounded —“ In cases of raortg’ag^e, 
gift, or sale, the prior act is of the greater validity.” In these three instan¬ 
ces, the | irior act is the more valid, as, if a person having mortg’aged a piece 
of land to one person, for a valuable consideration, should subsequently 
moi igage the same piece of land to another, for a valuable consideration, 
the right will be with the first mortgagee, and not with the second. So also 
in the cases of gift and sale, 

The nature of oral evidence, is now to be declared. A witness may he 
eitlier from seeing, or heaving, as has been declared by Menu; “ JEvidence 
of what has been seen, or of what has been heard, is admissible. Wit¬ 
nesses are two-fold ; a witness appointed, and a witness unappointed ; an 
appointed witness, is one nominated to give testimony; an imappointed 
witness, is one not so nominated.” 

The a]ipointed witness again, is divided into five classes ; and the un** 
appointed, into six ; making in all, eleven distinctions, as has been declar¬ 
ed by Nareda ; “ Eleven descriptions of witnesses are recognized by the 
learned in law.” Their distinctions also, have been declared by him; “A 
witness by record, by memory, by, accident, by secrecy, and by corrobo¬ 
ration.” 

The nature of a witness by record, and the rest, has been defined by 
Catijayana ; “ One brought by the claimant himself, and whose name is in¬ 
serted in the deed, is called a witness by record.” “The witness, who 
for the pm pose of giving greater publicity to a transaction, repeatedly ob- 

Pdd 
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serves upon, and has been reminded of it, is termed a witness by memory, 
ilc, who fortiiitonsly arrives at tlie time of a transaction, and is cited as a 
witness, is termed a witness by accident, A distinction has been pro ¬ 
pounded between these two descriptions of witnesses, although they are 
both unrecorded—“ Two witnesses for the substantiation, are termed, un¬ 
recorded ; one, intentionally brought; and the other, accidentally coming. ’ 
One who standing concealed, is caused by the claimant to hear distinctly 
the defendant’s words, for the purjjose of establishing the allegation, is 
termed a witness by secrecy. One who subsequently confirms the testi¬ 
mony of witnesses, whether his information he mediate, or immediate, is 
termed a witness by corroboration. 

Narcda has defined the six descriptions of imappointed wdtnesses—“ A, 
Townsman, a Judge, a King, one authoi ized to manage tlie aflairs of the 
parties, OJie deputed by the claimant; and (in family ilisputes persons of 
the same family.’’ Ibae the term “ Judge,” is intended to include scribes 
and assessors, from this verse, “ when a king investigates a suit, the wit¬ 
nesses are declared to be the scribes, Judge, and assessors, in succes¬ 
sion.” 

He next declares the qualification, and number, of witnesses—“ Religi¬ 
ous, generous, of honoraI)le family, addicted to veracity, lovers of virtue,, 
candid, having ofl’spring, wealthy, confonners to traditional and written 
law ; arul in number three, are to be considered w itnesses, according to 
tribe and order, or indiscriminately.” 

Heligious, addicted to piety ; generous, habituated to making gifts ; of 
honorahh fami/i/, descended from a noble stock ; addicted to veracity, ac¬ 
customed to speak the truth ; lovers oj virtue, not preferring their temporal 
interests ; candid, not deceitful ; having offspring, having sons ; wealthy, 
pos sessiug much gold and olhen- property ; conjbrmcrs to traditional, and 
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Ufritten law, punctual in the performance of indispensable and enjoined 
ceremonies. 

Such persons, being three in number, are to be considei'ed witnesses ; 
th ree, that is, a number not less than three. There cannot be less than 
three, but any number above that, is optional. Such is the meaning. 

According to tribes, that is, not differing in tribe. Tribes, such as the 
Moordkabuskiklas, and the like, whether in the direct, or inverse order. 
Thus Moordhahuskiktas are witnesses in the cases of 31oordhabushiktas. 
So also in the cases of Ambushthas imd others. Order, the JBrahmmical 
order and the like. Thus Brahmins, of the qualification and numbers 
above mentioned, are witnesses for Brahmins, and the same with Kshe~ 
trj/as and the rest. So also wmmen, should be made witnesses for women, 
as Menu has said, “Women, should regularly be witnesses for w'omen*” 

Private* documentary evidence is now treated of. This is of two des¬ 
criptions ; ju-epared by the party himself, and prepared by others ; but 
that which is prepared (written as I suppose) by the party himself, re¬ 
quires no witnesses. That prepared by others, requires witness^is. The 
mode of proving these two, depends on local, and peculiar usages, as 
Nareda has said, “ Documentary evidence, must be considered two-fold, 
])re[)ared by oneself, or others; requiring, or not requiring, witnesses. The 
establishment of their validity depends on the usage of theconntry. 

When any matter is agreed upon .voluntarily, attested documentary 
evidence, specifying the creditor, is to be employed. This may be sup¬ 
ported by witnesses of the prescribed qualifications, or else such wit- 


^ Public documentary evidence is spoken <rf in the chapter of Judicial Proceedings. 

Ud dS 



OF EVIDENCE. 


4U 

iiesses alone, may be adduced. The act of a party himself, may be proy* 
ed without documentary evidence. 

“ The year, month, fortnight, day, name, tribe, family, scholastic title,; 
the names of the parties’ fathers*, &c. must be specified.” The year, twelve 
month ; ike month, as Cheyt or other ; the fortnight, the light or dark side 
of the moon. The day, the first, or other day of the moon’s age; name, 
the name of the creditor and debtor ; the tribe, Bralnninical or other \ fa¬ 
mily, descended from Vashistha or other stock. It must be distinguish¬ 
ed also with the scholastic title, as the title of distinction from having read 
a certain portion of the Vedas. The names of the parties' fathers, that is to 
say, the fathers of the creditor and debtor. From, &c. must be understood 
the quality and quantity of the article, the terms, and so forth. 

“ The matter being concluded the debtor must subscribe his name, with 
his own hand, and that the above is agreed to by him, the son of such a 
one.” 

“ The witnesses being equal, shoidd write with their own hands, speci¬ 
fying the names of their fathers, that is to say, sucli and such persons, are 
w itnesses to the matter in question.” Bemg equal, equal in point of num¬ 
bers and qualifications. 

If the debtor, or the witnesses, are ignorant of the art of writing, then 
the debtor, and each of the witnesses, by means of others, in the presence 
of all the witnesses, must cause to be written their assent ; as Nareda 
has said, “ That debtor who is ignorant of the art of writing, shall cause 
to be written his assent ; or if the witness be, by means of another wit¬ 
ness, ill presence of all the witnesses.” 

That document written by the defendant, with his own hand, has been 
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declared by Menu, and others, to constitute proof without witnesses, pro¬ 
vided it was not obtained by force or compulsion. Nareda has declared, 
‘ that writing is not proof, which is executed by a person intoxicated, by 
an idiot, by a woman, by a minor, and that which is obtained by coinpul- 
sion and by intimidatioa.” 

Documents should specify wliether or not the loan Was accompanied 
by a pledge, according to peculiar local usages, and should be consistent 
with respect to the import and language. This is all that is requisite. It 
is not necessary to express the terms in learned language. It may be writ¬ 
ten in the local dialects. 

Where the parties are not of the same tribe or order, as Moordhahu* 
fJiiktas and the rest, and JBrahmim and the rest, may be made witnesses 
for each other, reciprocally. 

Incompetent witnesses, have been declared by I^areda to be of fire 
descriptions —“ By those skilled in the law, witnesses who are incompe¬ 
tent have been found to be of live kinds, by reason of interdict, of delin¬ 
quency, of contradiction, of self-appointment, and of intervening decease. 
Those who are incapacitated by interdict are “ learned studefits, religi¬ 
ous devotees, superannuated persons, ascetics, and the like.” By the 
term, and the like, is meant persons disobedient to their fathers, &c. as 
Sanc/ia has said ; “ Persons disobedient to their fatliers, resident in the 
families of their spiritual preceptors, ascetics, inhabitants of the forest, 
and infidels, are incom])etent witnesses.” 

Those who are bcompetent by reason of delinquency, are “ Thieves, 
public offenders, irascible persons, gamblers, cheats. These are incom¬ 
petent from delinquency. There is no truth in them.” Irascible persons, 
those subject to anger ^ gamblers, those who engage in dice. 
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Of witnessei? recorded and summoned by a litigant party, should oms 
utter a contradiction, «// will be rendered incompetent by that contradia- 
tion.” 

Witnesses incompetent by reason of self-appointment. “ lie who not 
having been summoned, comes and offers his evidence, is technically call¬ 
ed SeoocAee, or spy. Such testimony is not available.” 

Incompetent by reason of intervening decease. “ How can any per¬ 
son give evidence, touching a claim, not liaving ascertained the nature of 
it previously to the decease of the claimant V’ The meaning is tliis ; as to 
what claim, or in whose behalf shall the witnesses depose, the plaintiff or 
defendant not being in existence, or being dead, the claim not having been 
preferred, and the nature of it not having been explained, by the parties, to 
the witnesses; and they not having been desired to bear witness in the 
matfer ? These are incompetent witnesses by reason of intervening de^ 
cease. 

When sons, or others are instructed by a father, or other person at the 
point of death, or even in liealth, to give evidence in a certain matter, 
they may be witnesses after decease ; as Nareda has said, “ after the death 
of the claimant, except those instructed by lum on the point of death 
also, “ a witness may give evidence in a matter, touching the six species 
of deposits, after the deatli of the claimant, having been, in a bond fide 
manner instructed by him to bear witness,” 

Other incompetent witnesses have also been enumerated. “ A woman, 
a minor, an old man, a gamester, an intoxicated person, a madman, an in¬ 
famous person, a juggler, an infidel, a forger, one deformed, one degrad¬ 
ed from caste, a friend, one interested in the subject matter, a partner, an 
enemy, a robber, a public offender, one convicted, an outcast, and othevif 
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are incompetent w itnesses.” An old many one whose age exceeds eighty 
years ; one dfformed, destitute of an ear, or other organ ; a ‘public offendery 
one relying oji his own violence; one convictedy one whose falsehood has 
been proved ; an outcast, one deserted by his relations. 

By the term, “ and others,” is indicated those incompetent witnesses, who 
are pointed out in other texts. 

By consent of both parties, even one person of virtuous knowledge may 
be a witness. 

“ Every man may be a witness in cases of abduction, robbery, assault, 
and offences against the public.” But even here, those cannot be wit¬ 
nesses who are incompetent by reason of delinquency, or of contradiction, 
or of self-appointment, because the reason of incompetency, i. e. there 
being no truth in them, exists here also. 

“The witnesses should be made to depose, having been placed near the 
plaintiff and defendant.” Tliey need not speak when questioned apart. 
“ The Judge, being in the assembly, will interrogate the witnesses placed 
near the plaintiff and defendant. He will require their testimony, except 
in the case of Brahmins, in the presence of the gods, and priests. In the 
forenoon, let the Judge being purified, severally call on the twice-born, 
being purifled also, turning either to the north or to the east. Having 
called the witnesses, he shall interrogate by the solemnity of a heavy im¬ 
precation, all those iiersons acquainted with the rules of evidence, and the 
circumstances of the case.” 

Menu has propounded a rule to be observed in taking the depositions 
of Brahmins and others. “ Let the Judge imprecate a priest, by his vera¬ 
city ; a soldier, by his horse, elephe»t, and weapons j a merchant, by his 
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kine, grain, and gold ; a mechanic, or servile man, by imprecating on liis 
own iiead, if he speaks falsely, all possible crimes.” The meaning is, he 
shall adjure the Brahmin by saying, if you speak falsely, your truth will 
be destroyed ; a Kshetrija, by saying, your horse, elephant, and weapons, 
will become useless ; a Vaisya, your cattle, seeds, and geld, will be un¬ 
productive ; a Soodra, if you speak falsely, all sins will be cn your head. 

“ Regenerate men, who tend herds of cattle, who trade, who practice 
mechanical arts, who profess dancing and singing, who are hiied servants, 
or usurers, let the Judge exhort and examine, as if they were Soodras.” 

If a defendant take exception to witnesses, and if it be susceptible of 
occnlar proof, as in cases of minority, the exception must be tried by that; 
but in cases not susceptible of such proof, it rests upon the defendant’s 
assertion, and on popular report, but not on otlier evidence, so that liiere 
may not be infiniteness. 

“A person failing to establish an exception openly made against Avit- 
nesses, should be punished ; but, if proved, the witnesses are to be dis-* 
missed, and deprived of the privilege of giving evidence.” 

“ Should the claimant, relying solely on the veracity of his Avitnesses,. 
be defeated, he shall be egused to pay a fine.” 

“ Tho.se places assigned to offenders, and to heinous sinners, and those 
places assigned to house burners, and those assigned to the murderers of 
women and children, he Avho gives false evidence, will attain. All rife 
virtues practised by you in hundreds of other worlds, will accrue to him, 
whom by your falsehood you have injured.” This must be understood as 
relating to the servile class, and regenerate menAvho tend herds of cattle, &c. 


This is declared solely for the purpo’se of creating awe in the witnesses. 
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Nareda has said, “By ancient virtuous texts, and by exj^gerating the 
-qualities of truth, and by denunciating falsehood, he will forcibly inspire 
them with awe.” 

He, who having agreed to give evidence, and having been admonished, 
remains entirely mute, must be caused to pay to the creditor, the whole 
debt with interest, together with a tenth part of the amount of the debt, 
which will go to the king. 

“ That mean person, who, though acquainted with the nature of the af¬ 
fair, does not give evidence, is equal in point of sin, and of punishment, 
to false witnesses.” 

“ Whenever false evidence has been given in any suit, the King must 
reverse the judycment, apd whatever has been done, ntust be considered 
,as undone.” 

“ In a contradiction, the assertion of the majority; where the numbers 
are equal, that of the respectable party; where there is a contradiction 
among respectable witnesses, that of the most respectable,” must be re¬ 
ceived. 

Where respectable persons are few, and others are many, there also the 
assertion of the respectable party is to be received. This is inferible from 
tJje text, “ By the consent of both parties, even one person of virtuous 
knowledge, may be a witness,” which demonstrates the great superiority 
of good qualities. 

“ He will be successful, whose witnesses depose to the truth of his state¬ 
ment, but the defeat will certainly be his, whose witnesses depose contrari¬ 
wise.” 
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That assertion which is unpremeditated should be received, as has been 
declared, “That assertion which is unpremeditated and blameless, should 
be received, and, having been made, the witnesses should not be perpetu* 
ally interrogated by the King.” 

“ Having departed from strong evidence, he who relies on w^eak, can¬ 
not recur to the former means of proof, after the decision has been given 
against him.” “ Even witnesses who were not originally named, should 
be preferred to a divine test.” From the text, “ A wise man will reject the 
evidence of divine test, if witnesses are procurable ;” but if witnesses are 
not procurable, recoui'se must be had to divine test. After this, recourse 
cannot be had to any other means of proof. Therefore, the proceedings 
must be here terminated. 

Where the defendant takes exception to his own witnesses, being not 
content with the testimony given by them, as the liberty of adducing other 
means of proof, has not been extended to a defendant, the purgation of 
Ihs witnesses must be effected by a delay of seven days, for the appear¬ 
ance of calamity, to be inflicted by Providence, or the ruling power. If 
the exception be established, the witnesses must pay the debt, which was 
the subject of suit, and are to be amerced according to their ability. If 
the exception be not established, the defendant must rest content. 

31 e 7 in has declared—“ The witness who has given evidence, and to 
whom, Avithin seven days after, a misfortune happens, from disease, fire, 
or the death of a kinsman, shall be condemned to pay the debt, and 
fine.” 

The proof of a negative, is dependent on the establishment of an affir¬ 
mative ; and the establishment of an affirmative, is not dependent on the 
proof of a negative. Therefoi’e, the proof of the affirmative only, is pro” 
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|>cr. The mode of proceeding, is ijivariably propounded with reference 
to the nature of a |)lea. “ When a special exception, or former judgement, 
is pleaded, the defendant shall adduce the proof; in a total denial, the 
plaintiff; in a confession, there is no issue.” In one suit, the proof can¬ 
not rest on both parties, 

“ In the case of two claimants to the same matter, both having witness¬ 
es, the witnesses of the first claimant must be received,” that is to say, the 
witnesses of him who made the first representation. This rule indicates 
whose witnesses should be received in the case of two claimants to the 
same property, by right of inheritance, without any ascertainable priority, 
as to the time of acquisition ; and the rule “ evidence having been given,”, 
&c. is an exception to it. Thus, the witnesses of prior and posterior claim¬ 
ants, being equal in point of number and quality, those of the prior claim¬ 
ant must be interrogated ; but his adversary’s witnesses must be interro¬ 
gated. where the witnesses of the posterior claimant are greater in point 
of respectability, or double in point of number. Here there is not proof 
of a negative, as both parties assert an aflBirmative ; and the case being 
unconnected with the four descriptions of answer, the settled rules of 
pleading do not apply to the example cited. Should it be urged that it is 
equally allowable to assign two means of proof to both parties, as two 
means of proof to one party in the same cause, still the holy preceptor 
does not acquiesce in such reasoning, as it is not inferible from the use of 
the terra “ even,” nor from the context, nor from the subject matter. 

Suborners, and witnesses guilty of falsehood, should be severally 
punished in a penalty double that of the suit, and Brahmins should be 
expelled,” He, who by means of a donation of grain, or other article, in¬ 
duces witnesses to depose falsely, is a suborner; and they who falsely 
depose accordingly, are to be punished severally, in a penalty double 

E ef « 2 



453 


OF EVIDENCE. 


that which is awarded on the loss of each suit; and Brahmins are to be 
pelled from the country, but not punislied. 

This must be understood as having special relation to a case, where tlie 
operation of avarice, or other passion, has not been ascertained. Mom —■ 
“ If he speak falsely, through covetousness, he shall be fined a tiiousami 
panas; if through distraction of mind, two hundred and tiity, nr the low¬ 
est amercement; if through terror, two mean amercements; if llirongii 
friendship, four times the lowest; if through lust, ten times the lowest; if 
through wrath, three times the next or middlemost; if througli ignorance, 
two hundred complete ; if through inattention, an hundred only.” By the 
numerals one thousand, &c. are always to be understood panas, or copper 
pice. 

A just king will punish the three inferior tribes causing false evidence 
by amercement, but he will expel a Brahmin. This relates to a case of 
repetition, as is denoted by the use of the present time. Having amerced 
the three tribes Kshetrt/as, and the rest, with the fines above specified, he 
will punish them with stripes, &c. Corporal pmiisliment, includes cut¬ 
ting off the two lips, and amputation of the tongue ; and extends to the de¬ 
privation of life ; and this must be understood as being proper to be in¬ 
flicted, with reference to the nature of the false evidence. 

Menu says, “ Never sliall the king slay a Brahmin, though convicted of 
all possible crimes ;” and proceeds, “ no greater crime is known on earth, 
than slaying a Brahmin: and the king therefore, must not even form in his 
mind, an idea of killing a priest.” 

“ He, who having been called on for his testimony, being influenced by 
his passions, conceals it from others, should be punished eight-fold, and, 
if a Brahmin filiould suffer expulsion.” The meaning is, he who being; 
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called on for his evidence conceals it from the rest of the witnesses sav¬ 
ing, I am not a witness in this case,” should be amerced in eight 
times tlie amount awarded on the loss of a claim; and if a Brahmin, and 
nnabh to pay this fine, he should suffer expulsion. “ Bihasuni’ or expul¬ 
sion, must here be interpreted denudation, destruction of house and home, or 
banishment from the country, according to the circumstances of the case. 
When all the witnesses conceal, they are equally culpable. But -when, 
after having given their testimony, they contradict it, they must be punish¬ 
ed uiih reference to the motive. Catyayana has declared, “ Personshav¬ 
ing spoken afterwards, contradicting, should be amerced as prevarica¬ 
tors.” 

W'itnesscs, cited by one party, should not be secretly approached by 
the other. Nareda —“He shall not secretly approach a witness summoned 
by another, neither should he seduce him by means of another; a person 
so practising, loses his suit.” 

Standing mute, and deposing falsely, have been generally prohibited. 
To this an excej)tion is propounded ; “ A man may speak falsely in a case 
involving death to any of the tribes. WTere it is probable, that by speak- 
ing truth, death may happen to a Soodra, a Vaysya, a Kshetrya, or a Brah¬ 
min, there a witness may speak falsely. He should not speak truth." 

Where, in an accusation, supported by circumstantial, or other, evi¬ 
dence, if by speaking truth, death will ensue to any of the four tribes, and 
by speaking falsely, death will not ensue, in that case falsehood is enjoined ; 
but where by speaking truth, death will ensue to one party; and by speak¬ 
ing falsehood, death will ensue to the other, there silence is enjoined, 
shovdd the King consent. But, should the King by no means, admit of 
filence, the evidence should be nullified by contradiction; and if that 
cannot be effected, the truth must be told ^ because, by speaking falselyj 
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there will be the double oftenoe, of the homicide of one of the tribes, su- 
j.eradded to that of falsehood ; but by speaking truth, there will be tlie 
ofTence of homicide of one of the classes only. 

In this case, expiation must be performed, according- to law. “ A 
rusicuKee oblation must be presented by regenerate men, for the sake of 
purification from the otfeuce.” Belonging to the goddess Sarusicuttee. 
therefore called Sarusivutlee. The oblation consists of sound, warm, boil¬ 
ed rice. 

Although, in other instances, by the removal of a graver olTence, the 
removal of its concomitant slighter ofl'ence is occasioned ; yet, in this in¬ 
stance, from the expression of the authority, and the injunctioa of the 
expiation, the graver ofl’ence is removed, and its concomitant ofl'ence, 
though slighter, is not removed. The authority to speak falsely, must also 
be understood, as extending to travellers, and others, in answering gene¬ 
ral questions in cases where tlie lives of any of the tribe s are in danger; 
nor is any expiation necessary in such a case, for, as there is no exprosis 
prohibition, no penalty shall attacli to witnesses or others, on tlie truth of 
the story appearing in another cause, and at another time. This also, ig 
inferible fPom the text, 

There are two descriptions of private documentary evidence; one pre¬ 
pared by the party himself; and one prepared by others. That prepared 
by the party himself does not, and that prepared by others does, require, 
witnesses. The mode of proof depends upon local, and peculiar usages. 
JSareda has said, “ A document must be considered as two-fold ; prepar¬ 
ed by himself or otbf'rs ; requiring, or not requiring witnesses. The esta¬ 
blishment of their validity depends on local usages.” 

Jn the case of an instrument prepared by others, the agreement having 
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bfeen voluntarily entered into between the plaintilF and the def'endant, whe- 
tlier relating to gold, or other valuables ; thpn a writing must be executed, 
fixing the period of payment, and the monthly rate of interest, for the 
purpose of establishing the fact at the expiration of that period ; and it 
must be attested by witnesses of the description already mentioned ; 
with the insertion of the creditor’s name in writing ; or else witnesses of 
the description before mentioned, may be employed, as appears from the 
following text :—“ For the purpose of proving any act done by the party 
transacting it, witnesses may be relied on, in judicial proceedings. The 
act of a party may be good without an instrument.” 

“ The year, month, fortnight, day, name, tribe, family, scholastic title, 
the names of the parties’ fathers, &c. must be specified.” 

An agreement having been prepared, the debtor should sign his name 
with his own hand, and should add, “ what is above written is agreerl to 
by me, the son of such a one.” 

The witnesses also, being equal, should w'rite with their own hands, 
specifying the names of their fathers, that they, being such and such per¬ 
sons, are witnesses to the matter in question. “ Those persons, who are 
specified in the instrument, as being witnesses, should each individually, 
write with his own hand, that he, such a one, is a witness in the matter in 
question. Being equal, signifies equality in point of number and quali¬ 
fications. 

“ The debtor who is ignorant of the art of writing, shall cause to be 
written his assent; or if the witnesses are ignorant, by means of another 
witness, in presence of all the witnesses.” The scribe, being soliciied by 
both parties to the instrument, shall write at the foot of it, “ I DceadnUii, 
(or other name,) the son of Vishnumilra, (or other name,) have wririeu die 
above.” 
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A document written by the party himself, may be held to be proof with ¬ 
out witnesses, provided it was not obtained by force, &c. The instrument 
w'hich has been written by the obligor, with his own liand, has been de¬ 
clared by 31emi, and other sages, to constitute proof, without witnesses^ 
provided it were not obtained by force, &c. 

An instrument w ritten by a party himself, or by another, should speci¬ 
fy whether or not it is accompanied by a pledge. It should be made out 
according to loced usage, and should be consistent with respect to the im¬ 
port and language. This is all that is requisite. It is not necessary that 
its conditions should be expressed in technical terras. It may be written 
in the peculiar local dialect. Here it is not, as in Use case of a public and 
royal instrument, necessary that it should be expressed in technical lau- 
guage. 

“ A debt specified in wanting must be paid by three persons,” that is by 
the obligor, his son, and his grandson ; not by the fourth in descent, 0 ¥ 
those after him. 

An exception is now mentioned—“ A pledge may be enjoyed, until the 
debt is repaid.” This text has been recited, lest it should be supposed 
from the number being limited to three, that in the case of a bond debt, 
accompanied by a pledge, he who is exempt from the payment, is not entit¬ 
led to redeem the pledge. It implies that until the debt is discharged by 
the fourth or fifth in descent, the pledge may be enjoyed. It follows that 
the fourth, or those after him, in descent, are entitled to adjust a debt, ac¬ 
companied by a pledge. Should it be objected that this exception is su¬ 
perfluous, from the occurrence of a former text ; “ An usufructuary pledge 
is never forfeitedit is replied, were it not for this exception, that text 
plight be considered to extend to three persons only. 
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“ An instrument being in another country, or badly written, or des¬ 
troyed, or effaced, or stolen, or torn, or burned, or divided, he shall cause 
another to be executea.” 

^areda has declared, “ In the case of an instrument being deposited 
in another country, or destroyed, or badly written, or stolen should it be 
in existence, time must be allowed; should it not be in existence, ocular 
evidence must be resorted to.” A period of time must be allowed for the 
purpose of producing an instrument, which is in another country, in exist¬ 
ence, and forthcoming ; but should it not be in existence, and not forth¬ 
coming, the cause must be decided by having recourse to the ocular evi¬ 
dence of such witnesses as have formerly seen it. But where there are no 
witnesses, the decision must be according to a divine test; as appear-** 
from the text, “ Recourse must be had to a divine test, hi' a case where 
there is no writing or witnesses.” 

This relates to a private document. But the same rule is applicable to 
a royal document; there is this distinction, In all causes, that which is 
termed a royal document, is signed with the King’s hand, and sealed with 
his seal. 

Another species of royal document has been defined by Vriddha Fa- 
sliistha. “ That is termed a decree, which comprises the matter adduced 
to be proved, the pleadings, the answer, and the decision; sealed With the 
royal seal, and signed by the chief Judge. The subject matter being prov^- 
ed, he shall give the decree to the successful party.” The assessors also, 
shall give it under their hands, that they, being sons of such and such 
persons, approve the judgement. From the following text of Menui 
“Those assessors, who are there present, conversant in the holy texts^ 

shall give their signatures, under their own hands according to the usual 
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custom.” The cause is not divested of doubt, unless all the assessors ate 
unanimous, as Nareda has declared ; “ Where all the assessors are unani¬ 
mous in opinion, that is right, the cause is divested of doubt, otherwise it 
remains doubtful.” This applies to a suit, consisting of four divisions, 
from the text; “That which establishes the thing to be proved, which 
consists of four divisions, and which bears the royal seal, is termed a de¬ 
cree pro” 

But where the cause is lost, “as in the five cases, one who contradicts, 
a prevaricator, one who does not attend, one who stands mute, and one, 
who being summoned absconds in such cases there is not a favorable 
decree, but a decree contra. This is awarded for the purpose of adjudg¬ 
ing amercement at a future period. But a decree pro, is for the purpose 
of enabling the party to plead a former judgement. This is the distinc¬ 
tion. 

He next treats of the means of clearing up doubt from a document, 
“ Any doubt attaching to a document, may be cleared up by persoiis who 
wrote the manuscript, &c. by reconcilement to probability, by evidence, 
by a distinguishing mark, by relation, and by means of inference.” The 
ascertainment ol; the fact, whether a document is genuine or fabricated, 
may be by those who wrote it. The meaning is, that one document may 
be proved by means of another written by the same person ; and if the 
writing assimilates, here is proof. From the, &c. must be understood, 
the comparison of the hand-writing of the attesting witnesses, and the 
scribes, by means of other documents. Reconcilement by means of pro¬ 
bability, is the meaning of the term, reconcilement to probability ; recon¬ 
cilement of the relation between the property, and the time, place, and 
persons, that at such a time, and in such a place, such a person is likely 
to have possessed so much property. This is the reconcilement to proba¬ 
bility. By evidence, means that of tlie attesting witnesses. By a dis- 
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tinguisihing mark, some peculiar mark, such as Sree, &c. By relation, that 
is, the former relation of money transactions between the parties, on ac¬ 
count of mutual confidence. By means of inference, is the consideration 
as to probability of the receipt of so mucli property, from such a person. 
These are the means, and the import is, that by these means, doubt attach¬ 
ing to the document may be cleared up. But where the doubt cannot be 
cleared up, then recourse must be had to witnesses, for the purpose of de¬ 
cision, as Catyayana has declared, “ Where a document is impugned, the 
claimant must adduce the witnesses named therein.” This text relates to 
a case, where the witnesses are forthcoming; but where they are not forth¬ 
coming, the text of Harila applies ; “ Having impugned a document, by 
saying, this document was not executed by me, but must have been fabri¬ 
cated by him, the decision must be by divine test.” 

In answer to the question, what is to be done after the doubt has been 
cleared up ? He replies; The document having been cleared from doubt 
it follows that the debt must be discharged. But in answer to the ques¬ 
tion, wirat is to be done in the event of the debtor’s being unable to dis¬ 
charge llie whole debt? He replies, the debtor having paid by degrees, 
shall record the payments on the back of the. document, and the creditor 
shall write with his own hand the anaount of his receipts ; ora crehitor 
should give to the debtor, a written receipt for what has been repaid, 
drawn up in his own hand-writing. 

“ Having discharged the whole debt, he should tear up the writing, or 
cause another to be executed for acquittance.” This whether by degrees, 
or all at once. “ The repayment of an attested debt, should be attested.” 
One should repay an attested debt, in presence of its former witnesses. 

The three-fold description of human evidence, documents, vritnesses> 
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and possession, have been propounded. Now being about to treat of divine 
test, in its proper place, he states the general definition of a divine test—■ 
commencing with the text, “ Scales, water, fire,” &c. He now declares the 
divine tests; “ Scales, water, fire, poison, and sacred libation, are the di¬ 
vine tests for purgation.”—According to the sacred code, five ordeals, com* 
mencing with scales, and ending with sacred libation, are to be adminis¬ 
tered for the purpose of purgation; or the removal of suspicion, in a doubt¬ 
ful matter ; grains of rice, are added to the above ordeals. Hot beans form 
the seventh mode. And how then, can there be only those enumerated ? 
Those are for heavy charges. Should it be objected, that in trifling charges 
also, sacred libations are made use of from the text; ' ‘ In a trifling case, 
sacred libations are to be administered.”—It is admitted, but the enu¬ 
meration of sacred libations, together with scales, and the rest, is not in¬ 
tended to confine its use to heavy charges, but for the sake of including 
its use, in a charge supported by an asseveration—otherwise it might be 
confined to the case of a presumptive charge from the text; “ The ordeals 
of scales, and the rest, should be administered to persons under a charge 
supported by asseveration—but, in cases of presumptive charges, grains of 
rice, and sacred libations. In this, there is no doubt.” 

An ordeal, is not like human evidence, confined to an affirmative only, 
but it extends indiscriminately, both to affirmatives and negatives ; so that 
in the case of a total denial, or a special exception, or a plea of former 
judgement, ordeal may be resorted to, at the option either of the plaintiff, 
or the defendant. 

An exception has been propounded to the rule concerning binding as¬ 
severations. “ Let him act, without binding himself to abide by the award, 
in the case of treason against the king, or of a grievous offence.” “ Let an 
ordeal be administered, without binding by the award, to persons accused 
by kings and others,” &c. But the' ordeal, by grains of rice, is only for 
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petty thefts, as appears from the text of Pf#awia/i«—“ l'he ordeal by grains 
of rice, is to be administered in cases of theft, but not in other cases. This 
is certain”—“ The ordeal by hot beans has been propounded, for those 
who are accused of robbery.’* 

Moreover, other divine tests are used on trifling occasions. “ By his ve* 
racity ; by his horse or elephant, and his weapons ; by his kine, grain, and 
gold; by the deities; by his ancestors; and by the relinquishment of the 
fruit of virtuous actions—^^or let him touch the heads of his children, and 
wife ; or on all occasions make use of sacred libation.” 

These divine tests, propounded by Menu, are declared by Nareda and 
others, to be applicable to trifling occasions. Should it be asserted that 
these are in the nature of an ordeal, from the decision not being founded 
on human evidence; it is replied, that, although these are ordeals, ac¬ 
cording to popular acceptation, yet there has been a distinction propound¬ 
ed between these, and the ordeals by scales, &c. the decision in the 
latter case, being immediate, and in theforiner, future. But the divine 
test, by sacred libation, is classed with the ordeal of scales, &c. not that 
the decision by it, in common with the ordeal of scales, &c. is immedi¬ 
ate, but because, in common with those, it is applicable to weighty charges, 
and charges supported by a binding asseveration. But the ordeal by 
grains of rice, and hot beans, is not classed with the ordeal of scales, &c. 
although the decision by both modes is immediate, because they are ap- 
jdicable to trifling occasions, and presumptive charges. These ordeals, 
and divine tests, are to be resorted to, in cases of debt, and other occasi¬ 
ons, according to circumstances. 

But the text of Piiamaha —Inactions, relative to immovable proper, 
ty, ordeals are to be avoided,” is explained by the interpretation, that they 
are to be avoided, in case documents and neighbouring witnesses, are forth¬ 
coming. 
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Should it be objected, that in other actions also, recourse cannot be had 
to ordeals, where there exist other means of proof, it is admitted; but in 
actions for debt, and the like, should witnesses of tlie prescribed qualifica¬ 
tions, be adduccal by the plainliff, and slioiiid the defendant bind himself 
to abide by a penally, and rely on an ordeal, tlieii an ordeal may be re- 
sorteil to, because there may he some fault in toituesses, and because, there 
cannot be any fault in an ordeal, from its being an indication of the reaiily 
and a sign of truth. As fs'ureda has declared, “ truth consists in reaiily, 
aiul litigation is dependent lijroii witnesses.” In a case adrnittiiig of di¬ 
vine decision, recourse must not be had to oral, or documentary evidence. 
The text of Pitamaha, is propounded, not for the purpose of excluding 
ordeals altogether, but for the purpose of excluding the supposition, that 
in actions relative to immoval)le property, the decision by ordeal, may be 
resorted to by a defendant who, binding himself to abide by a penally, 
relies on ordeal, there being documents, ana neighbouring tvilnesses. Siiould 
this not be the interpretation, then in actions relative to immovable pro¬ 
perty, there could be no decision in the absence of documents, and neigh¬ 
bouring witne.sses, 

“ Having called the person fasting, at sun rise, w ho has bathed w ith his 
clothes on, let him administer the ordeals, in presence of tlje prince, and 
of Brahmins'' The Judge shall administer the ordeals, having called the 
person, w ho is so subjected io ih^m, in the morning, at sun rise, fasti/ig, 
having bathed in his clothes, in the presence of the prince, and of the at¬ 
tendant Brahmins. “ Ordeals for purgation, are always to be administer¬ 
ed to a person, fasting for three nights, or for one night in a wet garment.” 
The difference here propounded by Pitamaha, as to the degree of fasting, 
must be regarded in practice, according as the matter is grave, or trifling; 
great, or small. The rules regarding fasting, should be applied also, to 
^he Chief Judge; from the text of Nareda, “ Let the Chief Judge transact; 
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all matters by ordeal, fasting, in the same manner as sacrificing priests 
conduct sacrifices by order of the king.” 

Although the time of sun rise, is here propounded without distinction^ 
yet by approved practice, ordeals are to be administered on Sundays. In 
the morning, the ordeal of tire, in the morning the ordeal of scales, must 
be administered. In the forenoon, that of water must be administered, by 
a person desirous of discovering the truth. The purgation by sacred liba¬ 
tion, is propounded for the first part of the day. In the latter part of the 
night, when it is very cool, the ordeal by poison, must be administered. 
These distinctions, propounded by Pitamaha, must be observed. As no 
particular time has been propounded for the ordeals by grains of rice, and 
hot beans, they must be administered in the morning, from the following 
general injunction of Nareda ; “ The administering of all ordeals, has been 
declared proper in the morning.” 

“ The day being divided into three parts ; the first part is termeo the 
morning, the second, the forenoon, the third, the evening. The distinc¬ 
tion of time must depend on the cases of injunction, or prohibition. The 
cases of injunction are now declared. The frosty, and cold seasons, and 
the rainy seasons, are declared the proper times for administering the 
ordeal by fire ; water, in the autumn, and summer season; poison in the 
frosty and wintry months, Cheyt, Aughun, and Bysaakh. These three 
months are common, and not adverse to any ordeals. Sacred libation 
may be given at all times, and the scales are not confined to any particu¬ 
lar period.” As no distinction has been propounded for the ordeal by 
grains of rice, it is not limited to a particular period. 

The cases of prohibition are as follow “ Purgation should not be by 
water in the cold weather, nor should purgation be by fire in the warm 
weather ; nor should poison be administered in the rainy weather, nor 
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tlie purgation by scales in the windy weather ; nor in the afternoon, nor in 
the evening, nor in the forenoon. 

“ Ordeal by scales, is declared for women, minors, old men, blind, and 
lame persons, Jirahmins, and sick persons. Fire, and water, or seven 
barley corns of poison, for a man of the servile tribe.” The term tvomcn, 
implies the sex in general, without respect to tribe, age, or condition. 
The term minors, signifies those who have not attained the age of sixteen 
years, without respect to tribe. Old men, those who have attained their 
eightieth year. The ordeal by scales alone, is declared tit for the purga¬ 
tion of the persons above enumerated. A red hot ploughshare, or hot 
beans, for a Kshetnja, and water for a Vaysya, as appears from the dis¬ 
junctive term “ or.” Seven barley corns of poison, are for the purgation 
of a man of the servile tribe, and from the declaration of scales being for 
ISrahmins ; and from the declaration in the text “ or seven barley corns of 
poison,” that poison is the ordeal for Soodras, it is proper to apply tlie 
ordeals of lire and water, to Kshelryas and Vaysyas. 

This has been explicitly declared by Pitnmaha ; “ Ordeal by scales is 
to be administered to a Pralmiin, and fire to a Kshetrya ; water is de¬ 
clared Inr a Vaysya, and one should cause the ordeal by poison to be ad¬ 
ministered to a Soodra. 

But the text, depriving females of ordeal, namely, “ When the truth is 
sought after, an ordeal will not be administered to those who are doing 
penance, or severely afflicted, or sick, or devotees, or women,” has been 
recited for the purpose of taking away the alternative allowed in other 
cases, namely, “ hy consent either party may have recourse to it.” 


In a charge accompanied by a binding asseveration, women, &c. being 
the parties charged, the ordeal is td be administered to those making the 



OF EVIDENCE. 


4G5 

( iiargp; and wliere those, that is to say women, &c. are the parties making 
the charge, the ordeal is to be administered to the party charged; but 
where such parties accuse each other, there is an option. 


This text, is for the purpose of defining' the ordeals of women and the 
rest, because, in the months of Cheyt, Aghun, and JBysaakh, which are 
common to all ordeals, all might be applicable to them. Nor are ail times 
fit for the ordeal of scales being- administered to women. The ordeal by 
poison, has not been declared for women, nor has that by water been pro¬ 
pounded for them. “ By the scales, by the sacred libation, and the rest, 
their hidden secrets must be exposed.” The injunction of the scales, sa¬ 
cred libation, fire, &c. excluding poison and water. The same rule is ap¬ 
plicable to minors, and the others enumerated. The ijijunction as to the 
use of ordeal by scales, &c. for Brahmins and the rest, does not make 
ficales alone common to all seasons, as is evident from the text of Pitamaha. 

The piirgation by sacred libation, is declared applicable to all tribes, 
AH. these ore declared applicable to all, except poison to Brahmins. Hence, 
<!i (ext Iras been propounded, for the purpose of determining that the or¬ 
deal is to be by scales, &c. in a season which is common to all, and where 
many ordeals would be admissible. 

In the rainy season, fire alone, is for all. In the wintry and frosty sea¬ 
son, there is an option either of fire or poison to Kshetryas, and the other 
two tribes ; but only fire to Brahmins, and never poison, from the prohi¬ 
bition, “ except poison to Brahmins.” 

To those who are afflicted with peculiar diseases, in which the use of 
Ere, and other things is prohibited, such as those described in the follow- 
iiig text“ Let one keep away fire from leprous persons, and water from 

g g 
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the feverish, and let one keep poison away from those oppressed with bile 
and phlegm.” To them, even at the proper time for fire, and other things, 
let the ordeal of scales, and others which are common to all times, be ad¬ 
ministered. 

“Water, fire, and poison, must be administered to persons in health.” 
From this text, it is inferible, that to them, as Avell as to weakly persons, 
the ordeals suitable to the tribe, condition, and age, of the parties, are to 
be administered, without contravening the seasons and periods fixed by 
the injunctions and prohibitions. 

“The ordeal ot scales, &c. is applicable to heavy charges.” He now 
explains what constitutes a heavy charge; “One should not take a red 
hot idoughshare, under a thousand, nor poison, nor the scales that is, 
one should not administer the ordeal of a ploughshare, of poison, or of the 
scales, under a thousand panas nor that of water, which is included, as 
has been declared—“ In heavy charges, one should cause to be adminis¬ 
tered, the ordeal of scales, down to that of poison.” 

In such cases, that of sacred libation, should not be resorted to, from 
the text—“ In a trifling case, sacred libations are to be administered.” 

Should it be objected that fire, and the other three ordeals, have been 
declared by Pilamaha ajijjlicable to cases under a thousand in the follow¬ 
ing text; “One should administer the scales in the case of a thousand. 
In the case of five hundred, iron. In the case of two hundred and fifty, 
water. Poison is declared applicable to the case of an hundred and twen¬ 
ty-five, the objection is admitted ; but the text oi Pitmnaha, applies to a 
case where the taking involves degradation, and the text of Vynyanash- 
wara applies to other cases. This is the practice ; and these two texts 
apply to the cases of theft and robbery.. 
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Calyayana makes a distinction in th« ease of a mere denial; “ In the 
case of n mere denial of receipt, evidence must be resorted to; but in cases 
of tin fi and robbery, an ordeal may be administered, <;ven though the pro¬ 
perty iu\olved be trifling.” 

Having ascertained the number of Sneernas, if an hundred be lost, 
p(>isoa luis been declared the ordeal; and i eighty have been lost, fire. If 
sixty hiive been lost, water is '.o be adminisvered. If forty, the .scales ; and 
sacred libation is propo»inil<;i la the <ras<; of a loss of twenty or ten. In 
case of the loss of five, or ino. e, or half, or quarter of that number, grains 
of rice, lii case of the lo.*.s of half or <|uarter of that again, let him touch 
the hciuls of his children, or other relations. But in a case involving the 
half or quarter of that again, l.ie usual means have been enjoined. A King 
so distinguishing, does no injury to spiritual, or temporal interests.” 

The term “ los.s” here, is intended to express “ denial.” “ He should 
not take the ploughshare under a thousandthis must be understood to 
lueau a thousand copper pams. 

Should it be objected that the text, “One must not take the ploughshare 
niulcr u thonsaiul,” is irrelevant, because these ordeals are*prescribed in 
cases of high Ueason, and felonious oflronce.s, as n[)pears from the text— 
“L<!t tliem always undergo it, being pnre, in cases aflecting the King 
tiic ineamng of which is, let persons re.sort to the.se ordeals, being purified 
by fasting, an<l other means, when under an accusation of high treason, or 
grievous oflc nc.es. 'i’iie answer is, that a distinction exists between them, 
with resj)ect to place, as propounded by ^areda :—“ It must bo placed 
sieady, being worshipped, witli frankincense, garlands, and ointments, in 
the assembly, or at tlie gate of the royal family, or in a temple, or at a 
cross road.” “ II mu.st be,” &c. that is, the scales must be. 
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And the practice has been laid down by Catyayana; “Use should be 
made of the place of Indra for excoinraimicated persons, and grievous 
offenders ; and of the gate of the King, for those involved in high treason. 
The ordeal should be administered to those descended from the inverse or¬ 
der of the tribes, in a place where four roads meet. The wise know that the 
ordeal is to be administered in other cases, in the midst of the assembly.” 

Thus is concluded the introduction to trial by ordeal. 

I have at the commencement of the chapter which is headed “ Judicial 
Proceedings,” stated how I became possessed of the manuscript from 
which that chapter, and this last, have been taken ; and considering them 
to be of some curiosity, and little use, my object was to convey a general 
notion of their contents, in as few woixls as possible. 

1 have omitted much ; and in some, although in very few instances, I 
■was obliged, for the sake of brevity, to alter the expression ; but 1 hope, I 
have throughout preserved the meaning, and conveyed it precisely as it 
will be found in the translation itself. That is what I endeavoured to ac¬ 
complish, but 1 think it pi' 0 ])er to give this explanation, to prevent, in case 
I should hawe foiled, an imputation of blame to the translator. There are 
some parts perhaps, which cannot be thoroughly understood ; but for them, 

I venture to say, that neither the translator nor I, ought to be held res¬ 
ponsible. The texts, are distinguished by inverted commas, and I have„ 

1 believe, given them verbally as 1 found them. In the chapter on Judicial 
Proceedings I have generally omitted the names of the authors quoted. 
They are extremely numerous; so much so, that a mere insertion of them, 
would have considerably lengthened the work, and could not have tended 
to any useful purpose. 

I now add an account of the ordeals, Us I received it from the Pundits 
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of the Supreme Court. Their account does not entirely correspond with 
that in the manuscript, and they have spoken of ordeals w hich the manu¬ 
script does not notice. The mode of their administration, I am enabled 
by the Pundits to describe. 

In the ordeal by scales, the party is to bathe ; he then goes into one of 
the scales with his clothes wet, and the other is brought to an exact equi¬ 
poise by the means of weights. He is then taken out, and incantations, 
as well as religious cei'einonies, appropriate to the occasion, are used. 
These rites being concluded, the party is replaced in the scale; if it con¬ 
tinues in equilibrium, he is considered as culpable, but not to the full ex¬ 
tent of the matter charged. If his scale should rise above the other, he is 
innocent; and if it shovdd preponderate, guilty. 

In ordeal by rice, the grain is first steeped in water, and then given, to 
the party to chew. If it should come out of his mouth pulverized, or co¬ 
loured with the blood of his gums, guilt is the inference. If, after masti¬ 
cation, the grain should appear moistened with saliva the party is suppos¬ 
ed to be innocent. In cases of theft, this is a very common test all over 
India, even at the present day. 

In ordeal by poison, he w ho takes it is considered innocent if he con¬ 
tinues unaffected by the dose, througimut the day on which it is adminis¬ 
tered. The poison is not to be absolutely deleterious in itself, and must 
be animal or vegetable, not mineral. In the rains the weight of four grains 
of barley are to be administered. In the hot weather, the weight of five 
grains ; and in the cold weather the weight of seven grains; between the 
rainy and cold seasons, a less quantity than four grains is to be admi¬ 
nistered. 

There are two ordeals by fire ; one the ploughshare, which consists of a 
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piece of iron in the shape of a ploughshare, made red hot. The party 
charged, is to lick it wiih his tongue. If injured by this operation, he is 
guilty ; if uninjured, innocent. This iron is to be the breadth of four, and 
the length of eight, ringers; and the measurement is made, not by the 
length, but by the thickness, of fingers. 

Tlie other fii c ordeal is by a ball in circumference equal to the palm ot 
a man’s baud. This ball is made red hot, and the subject then places bis 
bauds close to each other, and keeps them open. Seven green leaves of 
the Pakoor tree, one above the other, are laid on the hands, and the red 
liot ball above the leaves. The party under this trial then walks seven 
paces, carrying the ball on his hands. If he should be burned he is deem¬ 
ed guilty; if not, innocent. 

The Pundits tell me that what they understand by “sacred libation,” 
is the ordeal performed vvidi water in which one of the deities has been 
bathed. The quantity of this water to be taken, is three times as much us 
can be contained in tin; palm of the hand. If the person swallowing this 
quantity of such water, continues in health for fourteen days afterwards, 
he is considered to be innocent; and if, within that lime he becomes dis¬ 
eased, guilty. 

An ordeal by water is thus described ; a Brahmin stands in the water, 
and the accused person dives down, and lays liold of the Brahmin's legs. 
By continuiug under water for a certain time, he evinces his innocence; 
by emerging within that time, his guilt is establisbeil. The lime of im¬ 
mersion is to be ascertained in the following tnaniicr :—A powerfid man 
is to discharge an arrow from a bow, with all his iniglit. Tliis he is to 
do three times beginning the second and tliird time at the place where the 
first and second discharged arrow§ fell. Having thus got the length of 
three bow shots, the ^Yholc distance is to be equally divided, and a man 
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hiiitioned at the central point. The archer stands close to the tank, or 
water, in which probation is to be made. The man at the middle of the 
»hree bow shots makes a signal, upon which the person under ordeal, 
dives. The archer at the same instant runs to him who made the signal, 
and if, before his return, the head of the accused shall appear above wa¬ 
ter, it is taken as a proof of his guilt. 

The ordeal by hot beans, if the description given by the Pundits be 
right, appears to be miscalled; an iron vessel of the diameter of sixteen, 
and the deptli of four, fingers, is procured. Into this vessel sixteen chit- 
tacks and a half of ghee (about 2 pounds) is put; the ghee is boiled; and a 
piece of gold, made in the shape of a mauskullye (a species of bean), or 
sometimes a gold ring, is dropped into the boiling ghee. The person ac¬ 
cused is to take this bean, or ring, from the bottom of the vessel (the ghee 
still boiling) with his naked hand. If he succeeds in doing so, unscalded, 
he is innocent, but if scalded in the attempt, he is guilty. 

There is another ordeal by two images ; one representing guilt, and the 
other innocence; the former, black ; the latter, white. These images are 
enclosed in two different vessels, and the party accused, does not know 
which image is in either vessel. lie is bj oiight in to make his election, 
and if he chances to elect that which contains the while image, he is in¬ 
nocent ; if that which contains the black one, guilty. 

These, w ill necessarily, be thought very uncertain modes of purgation. 
In the rice and ploughshare ordeals however, some reason may be disco¬ 
vered, for the mouth is sui»posed to become arid, when one is ccascioiu; 
of having done that, with whii:h he is charged. This would prevent the 
moistening of rice upon mastication ; and would deprive the tongue of all 
defeuce when applied to the hot ploughshare; but it will occur to every 
body, that the best of these trials makes a very little, if any, approach to- 
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wards a test of the truth ; and that the least objectionable criterion enu¬ 
merated, will produce a result more depending on the nerves, than on the 
guilt, or the innocence, of the parties accused. 

It might be easy to show a similitude between these, and the ordeals of 
other countries and ages ; but such an undertaking w^ould be quite incon¬ 
sistent with the plan of this work. The test by chewing rice, and that of 
the corsned, or morsel of execration, may possibly be founded upon the 
same principle; that of the salival secretion being impeded by a consci ¬ 
ousness of guilt. This effect being produced, the rice w ill remain dry, and 
in case of the corsned, the power of deglutition wall be prevented. 
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CHAPTER OF ADOPTION. 


1 HA VE more tlian once spoken of the disadvantages under which this 
book has been written, and the consequent defect of method will, I fear, 
be but too apparent. Yet although this addition will furnish further evi¬ 
dence against me, I shall not suppress it. 

The following opinions, and the case out of which they arose, will be 
found illustrative of the law of adoption. As I was looking over papers, 
preparing for my departure from India, i accidentally laid my hand upon 
these. 

In page 130, I have expressed myself as follows :—“ From what has 
been already said, I conclude that ttvo men, could not, at any time, have 
adopted the same son.^^ 

In page 124, it will be found that the two sons of Siva are said to have 
■‘‘attained heavenly salvation” by means of a son hegoiten by one of them, 
and the same principle is acknowledged throughout—See page 123. 

Notwithstanding the decision of the Sadder Detvannee Adawlul in 1800, 
l>y which it was adjudged that a boy, a near relation by the father’s side^ 

11 ii ii 
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might be taken in adoption after the age of five years, it will be seen that 
the Supreme Court Pimdils in 1821, were of opinion that a boy is not eli¬ 
gible to adoption after having attained that age—-See page 142. 

In the year 1821, Sir Edmund Stanley, Chief Justice oi 3Iadras, appli¬ 
ed to me to procure for him the opinions of Pundits. The case w'as as 
follows :— 


There were two Hindoo brothers who had joined in an adoption of the 
same son. Neitlior of the brothers had male issue, but the elder one had 
a daughter. This daughter married the son wdio had been so adopted ; and 
her father (after the adoption, and marriage of his daughter) took a wife by 
whom he had a son. The adopted son was said by some to have been, 
when taken in adoption, fifteen ; by others he was said to have been twenty 
years of age. 

The contest, in the Supreme Court at 31adras, was between the adopted 
son, and tlm son who had been begotten afterwards. How it terminated 1 
have not heard ; but several questions of Hindoo law arose out ot the liti¬ 
gation. These I need not state more particularly, as they will sufficiently 
appear by the answers which were obtained Ifom the Supreme Court, 
and Sudder Dewannee Adaivlut Pundits. 

I consulted the Supreme Court Pundits personally, and received the 
following information. 

Tivo men, whether brothers or not, cannot adopt the same hoy as a son. 

An attempt to do so, must fail j but if attempted, that w ill not pi event 
the boy so intended for adoption, from marrying the daughter of one of 
the brothers who wished to adopt him. It will not [irevent the maiviage, 
because it cannot be an adoption. The boy so intended for adoption, will, 
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even after a performance of the adopting ceremonies, continue in no other , 
relation to the parties who proposed to adopt him, that he stood in before 
a performance of any of the ceremonies. The attempt at ado])tion will 
not, and cannot, make any difference. 

A Saodra may adopt a son, and solemnize his marriage on the same 
day; but if his marriage be first solemnized, he cannot then be adopted. 

The three superior classes must assume the Poitah, or characteristic 
string, before marriage, and they cannot be adopted after having assumed 
the Poitah. 

After the age of five years, a boy cannot be adopted. 

The two ceremonies, marriage and adoption, cannot talce place simul¬ 
taneously. 

A man cannot marry his daughter to his adopted son. It is incest. 

The adoption by a man, of a boy who had been married to his daugh¬ 
ter, will be utterly void. It cannot be. 

The marriage of an adopted son, to the daughter of his adopting fathc- 
will be null and void. 

If a man give his daughter in marriage, to a son whom he had adopted, 
the adoption will stand good, and the marriage will be void. If he adopt 
a son who had married his daughter, the marriage will stand good, and 
the adoption will be void. 

In the absence of my son from Cqlcutla, Mr. Courtenay Smith, a Judge 

Hhh 3 



476 


ADDENDUM, &c. 


of the Sudder Dewannee Adawlut, was so good as to obtain for me, from 
the Pundits of that Court, their answers to the following questions. I 
framed the questions, so as to embrace all the points upon which Ed¬ 
mund Stanley required information. 

Question 1st. “ Can two Hindoo brothers A and B, adopt the same per- 
son (C) as a son?” 

Answer. “ They cannot, any more than two persons can marry the same 
girl.” 

Question 2d. “ Can a Hindoo be adopted at any age ; or having attain¬ 
ed a particular, and what age, is he incapable of being adopted ?” 

Answ'er. “ Of the four casts ; Brahmin^ K’hetree, Bice, and Soodder, 
the three (irst may be adopted before they assume the string, not after¬ 
wards. The Soodder before marriage, not after.” 

Question .3d- “ Can an adopted son manw the daughter of his adojiting 
father ?” 

Answer. “ He cannot ; she standing to him in the relation of a sister.’ 

Question 4th. “ Can a Hindoo, having been married, be adopted by 
the father of his wife ?” 

Answer. “ He cannot; for before maiTiage he must have assumed the 
string ; after which (as above said) he cannot be adopted. This applies to 
the three first casts ; of the Soodder it has been declared, that, after mar- 
riage, he cannot be adopted.” 
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Question 5th. “ If the marriage should have taken place, virhat will be 
the consequence of a subsequent adoption ?” 

Answer. “ The adoption is void.” 

Question Gth. “ If the adoption should have taken place, what will be 
the consequence of a subsequent marriage ?” 

Answer. “ The same penance would be incurred, as for a marriage be¬ 
tween brother aud sister. (Tliey added orally) the marriage would be void; 
and the husband at liberty to marry again, but not the wife.” 

Question 7th. “ Can the marriage and adoption be contemporaneous 
acts; and, if they have been so in fact, and cannot be so in law, what 
will be the consequence of the contemporaneous marriage and ado})tion ? 
M'ill both, or either, and which of them, be void 

Answer. “ They cannot, strictly speaking, be contemporaneous ; that 
is, take place simultaneously ; one must follow the other. From this an¬ 
swer, and the additional one connected with it, it appears, that.whicheyer 
of the two, first took place would be valid, the other void.” 

“ Upon their answer to the 2d question, they were aslced, after what age 
the Brahmin, K’hetree, and Bice, could not assume the string; and whe¬ 
ther after the assumption of the string became illegal, they could legally 
be adopted ? They answer* that the Brahmin cannot assume the string af¬ 
ter fifteen; the K’hetree, after twenty-one, and the Bice, after twenty-three; 
and that the assumption of the string, having from the lapse of the proper 
age, become illegal; their adoption becomes so likewise. Being asked, 
w hether the answers they have given, are applicable to Madras, they say 
that with the exception of the age, beyond which the string cannot be ta- 
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ken, which is at Madras, iox^Idrahmin sixteen; iox o. K'helree, twenty-tvjo, 
and for a Bice tioenty-four. Every thing- else above written is the law at 
Madras, as w’ell as here.” 

It will be observed that the Pundits of the Sudder Deivannee Adaivlut 
are silent upon the subject of age. They say truly, that in the three supe¬ 
rior classes, a boy cannot be adopted after an assumption of the string; 
and that in the Soodra class, a boy cannot be adopted after marriage. 

Marriage in the three superior classes cannot take place before the age of 
five years, because the string cannot be assumed at an earlier period ; but 
adoption in those classes, may take place at any time of life, however early; 
and the earliest, is recommended, as the most proper, for adoption. In the 
superior classes liowever, a boy is certainly eligible to adoption until the 
attainment of his fifth year, because he cannot assume the Poitah, or be 
married, sooner ; but a Soodra may be married at any age, and may there¬ 
fore, be sooner disqualified for adoption, than those in the superior classes 
can be. 

Because adoption cannot take place after the cliaracteristic string has 
been assumed in the three superior classes, or after marriage in any of the 
four classes, it does not follow that a person may be adopted after a cer¬ 
tain age, although he is not compellable to marry, or to assume the mark 
of his class until long afterwards. The general opinion, and that which 
certainly stands upon the best authority is, that a boy cannot be adopted 
after the age of five years ; adoption at a later period of life, is said to be 
ganctioned by usage alone. See page 141 et seq. and page 145 particularly., 
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No. I. 

THE following is the Remark"* made l>y the Sadder Dcicanvy Adawbit ou tlie case of 
hihaaekund Rai v. Eskorchmd Rai. 

Admitting the father’s disposition of his e state in favor of his eldest son, to have been 
dll improper exercise of power on his part, as possessor of the hereditary patrimony, still the 
validity of a gift actually made by a father is affirmed by Jinmta Vahana (cb. *2. § 29 and 9t)). 
I'nr since the gift of the entire estate to a stranger would have been valid, (however blamable 
she act of the giver might be), the donation in favor of one son, with provision for the support of 
die rest, would seem to be equally valid according to the doctrines received in the province of 
Ifeiigal. And after extending to the case of sons, no less than to that of strangers, Jimuta Va- 
Itam's position, respecting gifts valid thot^h made in breach of the law, it becomes necessary to 
liie consistency of the doctrine equally to maintain, that a father's irregular distribution of the 
■palrimony at a partition made by him in his lifetime, in portions forbidden by the lato {Jimuta 
Vnlisma, ch. 2. § 17), shall in Hite ii.auuerbe held valid, though on his part sinful. ?fo Oj'duion 
wii> taken frota ibe law ofScers of the Sadder court in this case. But it luts been received as a 
precaletit, which settles the question of a father’s potcer to make an actual disposition of his pro¬ 
perty, even emitrary to theinjauetionsaf the law, whether by gift or by WILL, or by distribution 
oi shui.'es.” 

No. 11. 

THE case of Rainkoomar Ncaee Bachcsjmttee—appellant, v. Kissenkunkur Turkabhoo- 
i iin—respondent, decided by the Sndder liewanng Adawltit.—\t is case 18 of the year 1812. 

I shuIl here observe that in the veniark on (he case of Eshanclmnd Rai r. Eshorchund Rai a 
transfer by gift in the father’s lifetiioe, was pul upon the same footing with a will. 

The following question was put to the Sadder Rewanny Adawlut Pundits in the case of Ram- 
hi'.unar Neace Buekesputtee v. Kissenkunkur Tarkabhoosmi —“ if a person of the JJrahmin'* tube 
during the lifetime of li:s eldest son transfer by gift the whole of his Estate real and personal — 
ciieestrel or acquired to a younger son, is such a gift valid or not valid according to ihe law au¬ 
thorities current in Bengal? —^'I’he I'uudits in their ariswer declare that such a gift is valid — 
though, the gift of the whole auccstrel lauded pioperty being forbidden, it is immorai. —^I'he court 
aecordiiig’y, und'jr the opinion of the law oSicers, uoheld the appellant’!- deed of gift and pass- 
<>d a final decre-, reversing the decision of tlic 1‘rovincial Court—and affirming the do n-es of 
tiie Registrar and the Judge—costs of suit in the Proviucial Court and Sudder Rezaaiviy A- 

* The pitrtioiUar tribe is said uot to var; the case. 
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dawJvt ij n'‘J hy the Re^ondent.—To this case there is the following note added to the 
pBj.ort—'.'( 2 :“ r.tis doctrine was followed in a former case— Eihan<Aund Rat r, EAorchund 
Rat, vide R..ports, 1st vol page 2,1st part.” 

N. B. This cause was decided first by the Registrar in favor of the appellant. —The Res¬ 
pondent appealed to the Judge and he affirined the Registrar’s Decree.—The Respondent then 
appealed to the Provincial Court of Appeal and that court reversed the two former decisi* 
ons.—The appellant now appealed to the Sadder Dewanug Adawlut, and the decision of the 
Provincial Court of Appeal was reversed, whereby the decisions of the Registrar md the Jud^e 
were affirmed. 


No. 111 . 

THE following is the ** Remark” made by Uie Sadder Dewanng Adawlut on the case of 
Blwwaimeedmrn Bunhoyia v. the Heirs of Ramkuunt BtuJioojia. 

** Although the pundits of the S'udder Dewanny Adawlut have differed upon some points, in 
their bewustas delivered in this case, they concur in opinion that a father, in the partition of 
mcestrel immoveable property amongst his sons, is not authorised by the authorities of Hindoo 
law, which are admitted to prevail in the province of Bengal, to make any unequal distribution 
of such property, beyond a twentieth part, in favor of the eldest son Chutoorbhooj states on 
this peiut that ‘because no meution occurs in the Dayabhaga or other law tracts, of the 

* legality of an unequal distribution of aiicestrel immoveable property, beyond the authorised de> 
< ductions of a twentieth, half a twentieth, &c.; because a father has not unlimited discretion 

* with respect to ancestrel immoveable property ; and because where the Buyabhaga upholds the 

* validity of a prohibited gift or sale, it is always understood as a proviso that the donor be vested 

* with power to make such transfer ; an unequal distribution (over and above the authorised de- 
‘ ductions before alluded to) of ancestrel immoveable property, cannot be maintained as va* 
‘lid.’ 


” In like manner Soobba Shastree, after declaring that tlie deed of partition exhibited in 
tills caus3 ‘ is invalid, and not binding on the parties mentioneJ in it, as far as it goes to make 
< an unequal distribution of the ancestrel immoveable propertyand after defining the full 
authority which a person has over his own acquired property, ‘ to consist in the power of alien» 
‘ing it at pleasure;' adds—‘as the father has not full authority (as defined above) over the 
* ancestrel immoveable property, any distriliution he may make, other than that which the law 
‘directs, must be considered invalid, and not binding on the parties conceraed.’ 

The above concurring opinion of the Hindoo law officers of the Sudder Dewanny Adawl ut, 
which is confirmed by other pundits who have been consulted on the subject, and appears to be 
fully established by texts cited from the Dayabhaga, and other authorities, renders it necessary 
to qualify the remark annexed to the report of a cause decided by this court in the year 1792; 
viz. that of Eshanchuiid Rai, appellant, vers. Eshorchund Rai, respondent (vol. i. p. 3, of these 
Reports.) It was observed in the remark here referred to, that ‘ after extending to the case 
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ot sons, no less tlian to tliat of straneers, Jimuta ValiamCs, position, respecting gifts valid 
‘ tliough made in breacii of the law, it btcom s necessary to the consistency of the doctrine 

* equally to is aintaiii, that a fa Ik i’s irregular distiibiitioii of the patrimony at a partition made 
‘ l)y him in his liietnaie, in portions forbidden by the law, shall, in like manner, be held valid, 

‘ though on his part sinful.’—It was added, however, that ‘ no opinion was taken from the law 

* olheers of the ,Sud(Ier Court in this case •' and from the opinion now delivered by them as we'll 
as Irora the authorities quoted by them, il is manifest that tlw ralidity of an unequal partition of 
micestrel immoveable, property, such as is exj)ressl 3 f foi-bidden by die received authorities of Hin¬ 
doo law, cannot be maintained on any construction of that law, by Jimuta Vahana or others. 

It may further be deduced from the bewustas of the pundits in this case, and the authori¬ 
ties cited by them, that il a father make an unequal distribution among his sons of Ms own 
tie.quisitions, and be influenced by the de.sire of giving one son a larger portion on account of 
his piety, or Irotn any other motive sanct'oned by the law', his act is moral, fejra/and valid If 
he make an unequal distribution arbitrarily, without being actuated by any of the motives w hich 
the law sanctions, his act is immoral, hut vaLd. If in making such distribution he acts under 
•perturbation q/'Mmd, or under the operation of «»//cause which the Imvpronounces to render 
the father iwco/Bpete/if, of giving more to one of his .sons than to another, or in other words, to 
disqualify him for such a distribution, his act is immoral, illegal and invalid; and the partitiou 
.made by him is absolutely null and voiil. 

“ With reference to the decision passed in the case of Eshanchund Rai vers. Eshorehund 
Ral (cause *.?, vol. i, ol these llepoits,) and to a later decision in the case of Ramkoomar 
iNeaee BachespuUee cers, Kissenkunkur Turkabhoosun (cause 18, of the year 1812,) in both 
of which it was assumed that a father’s gift of the entire ancestrel iinmoveabie estate, to one ofhis 
sions, though forbidden by the Hindoo law, and condeaincd as immoral, is notwithstanding a 
valid denation, according to the Dayabhaya, and ether authorities received in the province of 
Bengal, it apipears projier to state, in this place, (as closely connected with the question of a 
lailier’s legal competency to make an unequal partition amongst his sons of immoveable an« 
cestrej property.) that the re,suU of an inquiry on the subject affords great reason for doubting the 
correctness of the, tivo decisions abo.e noticed, as for as they respect the ancestrel immoveable estate. 
(No exposition of the Hindoo law was taken from the Jaw officers of the Sudder Dewanny A- 
siawlut in the first case, as already meutioned. In the second case (that of Ramkoomar (Neaee 
Bachesputtee vers. Ivissenkuiikur Turkahhoosuii) (he bewusta given by the pundits Chu- 
tourbhoiij and boobha Shastree, was verbatim, as follows :—‘ Should any brahmin, during 
' the lite of an elder son, ma're over by gift the whole of his property moveable and immoeeable, 
^ eticeitrel and acquired, to his younger son, the gift is cafid; but the act is sinful, as the gift 
“of the whole ancestrel property, moveable and immoveable, is prohibited by the Shasiers, This 
‘ bewusta is given according to the authorities current in Bengal.’ 

“ Authorities in support of the above opinion—1st. 7’iie text of Vishnu cited in the Daya- 
hhaga ; ‘When a father separates his sons from himseif, iiis will regulates the division of 
‘ his own acquired wealth,’ 2d. A quotation also from the Dayabhaga: ‘ The father has own- 
‘ership in gems, pearls and other moveables, though inherited from the grandfather, and not re- 
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‘covered by liiiii, just as isi his own acquisitions; and has j!0'.veJ' to distribute Iriem unequally 
■‘as Yajnijaioakya intimates; “The father is master of the gems, pearls and corals, and of alt 
“other moveables, but neither the father, nor the grandfather, is so of the whole immoveable 
“estate.” Since the grandfather is here mentioned, the text must relate to his eflects. By agaw 
‘saying- “aW” after specifying “ gems, pearU” ^'c. it is shevvii, that the father has authority to make 
‘a gift or any similar disposition of all effects, other than land, &c. but not of immoveables, 
‘ a corrody and chattels, i. e. slaves. Since here also it is said “ the whole” this prohibition 
‘ forbids the gift or other alienation of the wliole, because immoveables and similar posses- 
‘sions are means of supporting the family. For the maintenance of the family is an indispen.. 
‘sable obligation; as Menu possitively declares: “The support of persons who should be main- 
“tained is the approved means of attaining heaven. But hell is the man’s portion if they 
“should suiier. Therefore let a master of a family carefully maintain them.” The prohibiti- 
‘on is not against a donation or otlicr transfer of a small part not incompatible with the support 
of the family, for the insertion of the word “ whole” would be iinmeaning- if the gift of even 
‘ a small part were Ibrbiddeu.’ 3d. The text of Yajnyawalcija cited in the Praxjmchctta vive/i: 
‘From the iiou-perforniaoce of acts which are enjoined, from the commission ot acts which 
‘are declared to be criminal, and from not esercisiag a control over the passions, a mai.i 
‘ iiicuis punishment in the next workL' 

“ The Authorities cited in the above hmoiista not appearing to support the opinion given m. 
it, the surviving pundit, Soobha Shastice, was called upon tor any explanation he might have 
to ofl'er ; and the following is a translation of his answer. 

“ The father is mastt r of the gems, pearls,” &c. This text according to ‘ tlie Dayalhaga gk- 
• tends to the property of the grandfather, according to which authority also the father has 
< ownership in all the projierty inherited from the grandlather. This appears to be the case., 
‘ because liaving propounded the tests ‘‘ for they have* not power over it while their paients 
“live,”—“ for sons have not ownership while their father is alive and free trom defect,”the 
‘author concludes by observing that these texts declaratory of a -want of power ami requiring the 
‘ father's consent must relate also to property ancestrcl. In the JDaya orama Sangruh'C after 
‘ propomidiijg the text declaratory of equal ownership between the father and sons in immoveable 
‘property inherited from the graiidfalher, Sr'urishna remarks that this text is not to he con- 
‘strued literally because it is impossible that while the father, the owner of the graadlather’s 
‘ wealth, survives, the sons should [losscss any ownership therein. The same author in his 
•‘commentary on tlia Dayabliaga in the chapter treating ot partition made by a father of pro- 
' pevty aiicestre! and of his own accjuisilious cxpresse.s himselt as follows: “• Altiiough the 
“ father be in truth lord of all the wealth inherited from ancestors,” &c. The word pruhlioo or 
‘master which occurs in the two members of the text —The father is master of gems, cannot 


5 mean merely swo»ice or owner, but must be intended to signify a yserson haviiig the power ol 
‘ disposing of the wealth at pleasure. Accordingly the text ot the Doyai/inya declaring that 
• the father is not (as he is of his own) lord ot all the grandhitiicr’s weahJi has been thus cow- 


‘mented on by Srierkhua Tcrcahi'.iaara : “Still the right here meaist is not merely ovr nei sL.p, 


“ but competency for disposing of the wealth at pleasure ; aud the father has not such full eiomi- 
nion over property aucestreL.” INow in the latter part oi the text commencing 2fu" ha 
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js master, Sfc. and concluding hut neither the father nor grandfather is so of the whole immovs- 
a'lle estate, tlie uiiaaiug simply is that tlie father is not comaateut to dispose of such wealth at 
pleasure. If on the contrary it be made to signify that the father is not owner, then it would 
foilovT as there is no declared distinction between them, that the grandfather would not hare 
” ownership in his own acquired wealth: therefore if a father make a gift of the whole immore* 
able estate, it is valid, as the gift is made by one hiving ownership. B it as the gift of the 
- whole immoveable estate withdraws the means of supporting the family, the gift is sinful 
' merely. It is declared in the Dxyahhaga that the word whole occurring in the last member 
' of the text, The father is master, ^c. intends a prohibition, forbidding the gift or other alie ia- 
tion of the whole because immoveables and similar possessions are means of supporting the 
■ family. For ths niiinteiiancG of the family is an indispensable obligation as M::ia has said 
_“ The support of persons who should be maintained,” &c. Immediately afterwards the au¬ 
thor states,—“ The prohibition is not against a donation or other transfer of a small part not 
‘ incompatible with the support of the family. From the express me.itio i of immoveables a 
prohibition is inferred by the analogy exemplified in the loaf and staff, against the gift or other 
>“ transfer of a corrody or slaves,” ‘ In the above passages and oUiers of a similar nature, 

* the word proJdhition has been made to apply, and wherever the gift of immoveable property 

* has been prohibited, the reason, viz. it affording to the family means of support, has been as- 
' Sig ned, therefore the word master occurring in the latter member of the text is used to show the 
‘ incompeieticy of the father to make a disposition at his own will, because immoveable pro- 
•perty is the means of supporting the family, and if those means be withdrawn the guilt is in- 

* curred of depriving the family of subsistence. In short as there exists a prohibition against 

* the gift or sale of such immoveable property, if it be nevertheless given or sold, the precept 

* is infringed,’ 

“ Raintiinnoo. the other pundit of the Sudder Dewanny Adawlut, (who succeeded the late 
Chntoorbbooj), being called upon for his opinion on the point in question, delivered the fol¬ 
lowing:— 

“ ‘The gift ofthe whole ancestrel estate (not consisting of immoveable property, a corrody 

* or s!ave<) such as pearls, gems, &c. and of the whole of his own acquired property by a fa* 
‘ ther to one son exclusively, while there are other sons living, is a valid act. If the father make 

* a gift of a small part of the ancestrel immoveable property not incompatible with the sup- 
‘ port of the family, the act is valid; but if he make a gift of the whole ancestrel immoveable 
'property, or of a corrody or slaves, the act is not valid. This opinion is in conformity with 
‘ the Dayabhaga and other authorities current in Bengal.’ 

Aul bor.ties in support of the above opinion,—1st. An extract from the Daya crama Sangraha; 
‘ B ;t the faiher possesses a power in regard to ancestrel property other than land (and the des- 
‘ crip ions above-mentioned) such as pearls, gems, &c. similar to that which he has in the dis- 

* posai of iiis own acquired wealth.’ Yajnyawalcya declares : The father is master of the geins, 
‘‘ pearls and corals, and of all other moveable property; but neither the father nor the graiid- 

father is so of the whole immoveable estate.” ' Here by the specification in the first iustanca 

* ut gems, pearls Miii corak) and afterwards by the use of the )vord all, gold and other effects, 

& 




« 


A P 1* E ]N D I X. 


*flxi5lt!su'e of the three descriptions of property, consisting of land, &c. are intended. The word 
‘xofiols, again, vybich occurs in the second portion of the above text, is made use offer the pur« 
pose of shewing, that a prohibition does not exist against a gift of imntoveable property, not 

* incompatible with the due support of the family. Thus it is stated in the Dayabhagn.’ 2d. 
Text of Shuvudevu Tarkulancara : “ Tite father has power to make a gift or other transfer of 
“ his own acquisition and of the ancestrel property consisting-of gems, pearls, &c. This con* 
“elusion may be deduced from Jiniut t Vahana's exposition,” 3d. An extract from the Daga 
crama Sangraha: ‘ A father lias not the power to make an unequal distribution of ancestrel pn>- 
‘ perty, consisting either of land, or a corrody or slaves, even though any of the causes before 
'mentioned, namely, the superior qualifications of one particular son, &c. should exist; and the 
‘ text of Yajnyuwalaja which declares, “The ownership of father and son is the same in land 
‘‘ which was acquired by the grandfather or in a corrody or in chattels,” is intended to restrain 
‘the exercise of the father’s will.’ 4th. The text of Bhuvndevu Turkalancara: The following 
‘ text of Fyasa cited in the Dayabhaga, “A single parcener may not -without consent of the 

rest make a sale or gift of the whole immoveable estate, nor of what is common to the fami- 
ly,” relates to the prohibition of a transfer of ancestrel immoveable property, or of immove- 

* able property acquired at the expence of the ancestrel estate.’ 

“ In consequence of the above difference of opinion between the present* Hindoo law officers 
<)fthe Sudder Dewanny Adawlut, the following question was proposed to the pundits of the Su¬ 
preme Court, Tarapershad and Mrityoonjyee; to Nurahurree, pundit of tlie Calcutta provincial 
court ;»a>id Hamajya, a pundit attached to the College of Fort William. 

" A person, whose elder son is alive, makes a gift to his younger, of all his properly moveable and 
immoveable, ancestrel and acquired. Is such a gift valid according to the law authorities current 
in Bengal or not; and if it be invalid, is it to be set aside ? 

“ The following answer, under the signatures of the four pundits above mentioned, was re¬ 
ceived to this reference, on the 21st of September, 1818. 

If a father, whose elder son is alive, msAe a gift to his younger, of all Ms acquired property, 
'moveable and immoveable, and of all the ancestrel moveable property; the gift is valid, but the 
' donor acts sinfully. If during the life time of an elder son, he make a gift to his younger, of all 
‘ the ancestrel immoveable property, such gift is not valid. Hence if it have been made, it must 
' be set aside. The learned have agreed that it must be set aside, because such a gift is dforti- 
f ori invalid ; in as much as he (a father) cannot even make an uneqtial distribution among his 
' sons of ancestrel immoveable property, as he is not master of all; as he is required by law even 
‘against his own will to make a distribution among his sons of ancestrel prop in !g not acquired by 
‘himself (i. e. not recovered) ; as he is incompetent to distribute such property among his sons 
' until the mother’s courses have ceased, lest a son subsequently born should be deprived of his share; 
' and as, while he has children living, he has no authority over the ancestrel property.’-J- 


Soehl^ Shastrea wi Sunilunnoo, 


f i.«. mmoauik. 
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Autliovities in support of the above opinions: -r- 

1. Vulmoo, cited in the Dayabhaga :— “ His will regulates the division of liis own acquired 
It wealth.” 

2. Yajnyawalcya, cited in the Dayabhaga The father is master of the gems, pearls, corals, 
and of all other moveable property 

3. Dayabhaga; — “ The father has ownership in gems, pearls and other woueaSfes,thoughra- 
“ hcrited from the grandfather, and not recovered by him, just as in his own accpiisitions.” 

4. Dayabhaga ;—“ But not so, if it vt'ere iw!»iore«i/e property inherited from the grandfather; 

“ because they have an equal right to it. The father has not in such case an unlimited discre- 
“ tioii.” Unlimited discretion interpreted by Sricrishna Tercalancara to signify a competency 
of disposal at pleasure. 

5. Dayabhaga Since the circntnstance of (he father being lord of all the wealth is stat« 

* ed as a reason, and that cannot be in regard to the grandfather’s estate, an unequal dislrihu- 
“ iion made by the father, is lauful only in the instance of his own acquired wealth.”' —Commen¬ 
tary of Sricrishna on the above text:—“ Althougli the father be in truth, lord of all the wealth 
“ inherited from ancestors, still the right here meant is not merely ownership, but competency 

for disposing of the wealth at pleasure; and the father has not such full dominion over proper- 
ty uncestrel.” 

6. Dayabhaga If the father recover paternal wealth seized by strangers, andnotreco- 
vered by other sharers, nor by his own father, he shall not, unless willing, share it with his 

“ sens ,• for in fact it was acquired by him.” ‘ In this passage, Munoo and Vishnoo declaring that 
‘ he shall not, unless willing, share it, because it was acquired by himself, seem thereby to in- 
‘ limate a partition amongst sons even against the father’s will, in the case of hereditary wealth 
^ not acquired (that is, recovered,) by him,’ 

7. Dayabhaga The condition “ when the mother is past child-bearing,” regards wealth 
‘inherited from the paternal grandfather. Since other children cannot be borne by her, when 
‘ her courses have ceased, partition among sons may then take place : still, however, by the 
‘ choice of the father. But if the hereditary estate were divided, while she continued to beca- 
* pable of bearing children, those, born subsequently, would he deprived of subsistence. Nei- 
' ther would that be right : for a text expresses, “ They w1h> are born, and they who are yetun- 
' ‘ begotten, and they who are actually in the womb, all require the means of support; and the 
“ dissipation of their hereditary maintenance is censured.” Sricrishna has interpreted, the disti- 
' potion of hereditary maintenance, to signify the being deprued of a share in the ancestrel wealth. 

Dwitanirnuya “ It there be offspring, the parents have no authority over the ancestrel wealth, 
“ and from tlie declaration of their having no authority any unauthorized act committed by them 


is invalid.” 



P P E N D I X, 


'riii 

Text of Vijtnjancshicara cited in the Medhatilhi :—“ Let the judge declare void a sale vrith- 
“ out ownership, and a gift or pledge unauthorized by the owner.” Thn term viUkoxU ownerffiip, 
intends iiicompetcncy of disposal at pleasure. 

Text of Nareda: That act which is done by an infant, or by any person notposse.ssingau- 

thority, must be considered as uol done. The learned in the law have so declared.” 


No, IV. 


The following is the opinion given by the Supreme Court Pundits to the Master in Equity of 
the Supreme Court. 


MASTER’S OFFICE, \ 
April rnh, 1821 . ^ 


Itavjkislno Bonnrrjee. ^c. and otherty 
vers 

Tarraiieychuni iiotinerjee and others. 


Pctrusc Aslioa Cliater, Sworn l.o interpret. T.irrapersnnd likullneharjee Nayahoosun and Ram- 
joy Bhuttacharjee Turkalunkah produced on bolialfof the Complainants and interrogated by Mr. 

Thomas. 

Question. Can a father give an unequal share of unee.storial landed property to one of his son* 
to the prejudice of the others ? 

Answer. He cannot give all to one son. If one son has a larger family than the others, or 
is injirm, the father may maku an unequal distrihution in his tavour.^ 

Question. Can a fatlier in his life time give away an a'lwturial Talook to one of his sons? 
Answer. Yes, provided tie leaves at the time of his deaih sufficient for the support iii a res- 
pectable manner of the vest of his taiuily* 

Question. Can he give away such aiice.storial Talnok to one son although he lias not a larger 

family than the other sons and although lie is not infirm? 

Answer. ’Yes he can, »/tlie son to whom he gives such Tulook is more attentive to him than 

the otliers. 

Question. Who is to judge of the son’s being more attentive than the others? 

Answer. The father, but lie must judge according to the Siiaslras. 

Question. If a father has eleven sons, some of age and svime under age, who all behave to 
him equally well, can he in his life time without contemplaiing a division of his estate or his own 
death, give to his eldest son a Tulook being ancestoricflproperty, worth a Lac of Rupees, the whole 
property being worth ten Lacs ? Is such giit valid ? 

Answer. He can ; and such gift is valid. Hi could give it to any son. 

Question. Does such gift deprive the son, so obtaining it of ins proportion of the remainder 
of the property on its coining to be divided ? 

Answer. It does not deprive him of his proportion. 

Question. To what extent can a father give aneeslorialproperty to one son ? 

Answeo-. There is no proportion speeijied. 

Question- Out of ancestorial property worth.ten Lacs, how much in your opinion coulda ftw 
ther give to one son? 

Answer. He niigfit give to cgiy extent if he leaves enough for the other sons. 
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Question. Can tlie father make such gift of ancestorial property to any person not his son? 
Ansiuer. He cannot He may give a small proportion, about one biggah in fifty for instance 
for charitable purposes. 

E. C. MAOXAGHTElSr. Alaster. I’- A. CHATEE, S. Int. 

(A true Copy.) E. C. MACNAGHTEN. 
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E'ilatinf; to the adoption of a son by the three widows of Luckinarain Takoor under and 
toy virtue of Luckinaraiu’s Will. 

The Will of Luckinarain Takoor. 

“ 7 Sri Sri Huree 
“ Shoronong.— 

“ To Siijut Juggomohun Mullitk; may the highest felicity attend him. ^ 

"I, Sri Luckinarain Takoor, make this will. I am sick in body and no body knows what 
“ may happen or when ; through Divine Agency I therefore of my free pleasure in my sound 
understanding and senses appoint you Attorney of rny Estate in Cash and so forth whatever 
“(here is you will take all tlie above Estate and so forth under jour contronl and pay my 
“debts and obtain payment of my dues yon w’iil bring the annual Interest of my Company’s 
I’aper and defray the expeiice of my family and the Hites, Ceremonies, and so forth, and 
“ purchase Company’s Paper with the amount of Interest remaining, Sicca Rupees (10,000) 
“ ten thousand remains out of all the above Estate for purposes of my future bliss and you will 
“perform ptious and the like acts occasionally. 


“ You will pay according to the particulars what! give to individuals; as to the fifteen thou- 
“ sand Rupees wnich I give tn iny thr. e wives at (5000 five thousand Rupees each specified 
“in the above nieiitioned particulars you will pay five thousand Rupees to her wlto shall live in 
“ iny family fulfi ling her duties and you vmII pay only the Interest on the aforesaid five thou- 
“ sand Rupees to her who renounces the performance of her duties and conducts herself im- 
“ properly or dues not live in my faniily such shall have no concern with the principal as to my 
“ estate in cash and so forili, remaining over and above the particulars below my younger wife 
“ IS pregnant tlie son or the daughter that is born of such her pregnancy shall be owner of 
“ the wealth, If any harm happens to that child my three wives shall adojit a son with mu-- 
“ trial coiisont. If they three do not agree in that case my eldest and second wives shall with 
“ aiiitiial consent adopt a son and if they d sagree my youngest and second wives shall adi pt 
“ a son with mutual consent and that adopted son shall be owner ot my wealth and hold the 
“right of peiforudog the ceremonies to be performed after me and no body else shall liavc 
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any concern witli all the above estate and so forth. If my three wives continue in the perforte~ 
ance of their duties severally the aforesaid adopted son shall maintain them and cause rites, 
ceremonies, &c. to be performed. To this purport I make this will of my free pleasure in sound 
understanding and sense, year 1221. Dated 10th Cartick, Tuesday morning. 


Particulars of sums. Sa. Es. 

For purposes of my own future bliss,....... 10,009 

Spiritual Teacher, ....... 500 

Poorohit, . 200 

To my Sister,. 500 

Sister’s Daughter. 200 

To my eldest Wife....... 5000 

To my second Wife,. 5000 

To my youngest Wife,...... 5000 

To Gour Bundo of the house, ... 600 

20,900 

Pay an excess to my second Wife, ..... 1,000 


27,900 

The sums of Twenty-seven Thousand Nine Hundred Rupees, 
(ON BACK.) 

Witnesses. 

Sri Burshnobdoss Mullick. Sri Lalbehary Sen. 

Sri SoroopcUuiidtr Sen. Sri Gourhury Bondopadhya, in Baleei 


MASTER’S OFFICE,} Srimiiltif Depmherry Daby, 

Sept. 19di, 1823. ( versus 

} oriinutty larauimiey Daby, and others, 

Eamjoy Turkalankah, one of the Court Pundits, produced to be examined on behalf of the 
Complainant. Petruse Astwa Chater, sworn to interpret. 

Question. A Brahmin leaves three widows, and a child is directed to be adopted, which 
of the thi ee widows is to receive the child on its adoption ? 

Ansivsr. T; a widow of the, Brahmin who had a child of her own. 

Q icstion. [1 one of the widows is related to the child it being her uncle’s son, can she re¬ 
ceive the child ? 

Answer. No, that is a« obstacle. 

Question on the part of the Defendants. Where is the law prohibHing the widow who is 
related to the child from receiving the child if the husband directs the adopr.ion ? 

A iiswer. It is to ba found in the Dhuttuuk Chtindrika aud Dhuttuuk Aleemangsha and in 

other books. 

Question, Is it prohibited for a husband to adopt his wife’s relation ? 
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/Itnwcr. It is not prohibited gpiierally, but some relations cannot be adopted; a husband 
<)iinot.ad!'pt bis wiio’s uncle's child, nor any child so nearly related. 

Quest ion. Is there tli<! same pruhihitiou against adoptiu|; a child who is related that dtere is- 
.■g tiiist receiving a child in adoption that is related ? 

Au;wer. Yes. 

Qiusthu, If a Srahmin leaves more wives than one, and the child to be adopted is ra- 
’.'(1 to one of them, which of tile wives is to adopt i 

Auiirer. Tiiat one wife cannot a«lopt or receive the child in adoption but the child may be 
••iopi.vd and riccived in adoption by one efilie oilier wives. 

Q:fesiiott. Can lliree widows adopt one of them, being r latcil to the child ? 

Answer. Only one can adopt, the three may agree upo.i llie child to lieadoptcd but only one 
>i (he widows can ado| t. 

Qitestion. Docs the child so adopted become the child of ihe widow adopting, or the child 
>' the three. 

Answer. The child becomes the child of all three. 

Question, Suppose tho child to die after adoption which of the widows inherits his properly ? 

Answer. 'J'hc w'idow adopting him, if he should die under age, she will be called tile mo> 
her and the others the stop-inoiliers. 

Question. Siippo.se one of the willows at first to have opposed the adoption, but afterwards 
igrocd lo it, can she he the peison to adopt. 

Answer. Ves, after she has agreed to it. ITer former opposition will not stand in Uie waj 
n her being the person tp receive ilic child in adoption. 

Question. Which of the w idows is the p-;.>rsou to have the care and management of the child 
adopicd I 

Answer It is not stated particularly in the Shatters ; all three ought to fake care of him. 

Question, il^ujiposc the w'iduws to disagree and separate, which of them is to have the custo« 
t!y of till! child. 

Answer. The widow wlio adopted the child, she may take the child wiili her, even if she 
jik-asis unreusonahly loquarri i witli the others. 

liiitflMoraui Seeromoucy, the otlior Court Pundit, agrees in the answers given to the above 
Quesliut's. 

vb 

j:. C. MACNAOHTDX, UTasle.. P. A. ClIATER, S. Jnt, 


MASTKTl’S ()l FICE,1 Deyumberry Dabtj, 

Sept. 23!d, ia2a. „ 

J SrnHutty 1 arumoney Dahy, uud others. 

Petruse Astwa dialer, sworn lo interpret. Present, the Coiiit Pundits and other-s, from tlio 
t'.iidiU’r i}e.waiiny Adawlut, and irom the College, to w hum the following questions are proposed 
on tlic part of the Complainant. 

In the case of an adoption into the family of a doccased Brahmin what child ought to be 
I'rcicrred, one from the relations of tlie Ucceasod, or one related to a widow of the deceased ? 
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Ansn-er. A child front the relatroiis of the deceased oiiglit to be preferred, 

Qurslioii, on the part of the Defendants. Maj' not any child of the Same cast be aloptcd? 

Answer. Yes, the adop'ion is gooti, A clidd under the age of five years and of tlie sania 
cast as the deceased must Ito chosen. 

Question 0/1 the p.art of th// Coiniilainant. if the widows of the deceased (having autho¬ 
rity to adopt a chilvl, shouli! tahe one for the pn/pose, not from the ruiaiioiis of their deceased 
husband, would they ilo wrong ? 

Answer. Yes it w ould be inipions, but a str.angcr may be ailopted. 

Question. Is it not usual amongst Bruhmins, wiicn they adopt a child in their life time, tct 
take one relati d to ihi i;iss-lvcs ? 

Answer, i'h/ y i:siiallv ;\do|it a child of their brother. 

Tl/c eld( r of the Court I’uiidits i- asked if he conceives it would 1)0 an impiety in the wiilowst 
to adopt a cliild not of the finol v of ilicir ilec/ ased liiisband, in prcfeience to one of his laoiily 
and states. It would not be an impious act but an impropt r act, not of mncli cons/'/pjciie.e. J'lit; 
Ollier Pundits declare, that aecoi cbiig to the Sliiistcrs a child ougliL to bo ailopted fro;ii the tii'iiily 
of the deceased on htiiig leipiiied to give their authority ; for this they refer to “ Duttodecdiiit- 
tec." 

Question on the part of the Defendants. Supposing the deceased to have been upon baj 
ternis in his life time with his own relations ongiit his widows to adopt u child from the family 
ol' tliose relations ? 

Answer. They may, and if there is no other child related to the doeeased, they ought to a- 
dnpt from the family of those ivlaiions. Tim rpiaind is gone on the death of the liusband of the 
widows. 'J’liere is iiolliiiig about this in (lie. ishnstcr.s. 

£ C. MACXAfillTJi-N, .Va.slcr. 

'>» .tv sr» Ov ' ' ^ 

V. A. CIIATER, S hit. 


MAsTlAlS OFFTCl^,, 1 Vcgumhvrnj D.tby, 


Jan. oih, JiiUt. 


veisus 

3 Srimntly TaratHoney Diihy, anel others. 

Pnmkoomar Se'ronioncy, a J*iindit Irom the College, produced and interrogated on behalf of 
the Doteinlants. (Lewis Namey, fnterpretor.) 

Question. A lirahmin left, three w idow s, and directed that a child should be adopted, a cliib l 
for that purpose lias been selected, which ol fJio tliree widows is to receive the child from its 
Jiatmal parents on its adoption ? 

Answer. The eldest widow is to receive the c'liid. 

Question. It two ol the w idows had each a child and the other not, would thiscircumsiancc 
make any difl'orciice ? 

vl/isicei'. It w’ould make no differonce ; the eldest widow is the person to receive the child 
in adoption. 

Question. One of t.ie widow.s, llie second is related lo the child proposed to be adopted, tiio 
child being ilie son ot her biihei’s bioUier, does .this ciicumslaiice prevent her from being tliaJ 
person lo receive thccnild ai adoption ? 



ATPEW T)IX. 




Ainu-rr. Tills does not prevent the oldest from receiving tlic child ; and according (o the 
Ifh '-ttnc.l: Dkcdillcc, the second might receive the child in adoption not« iihslanding the relation, 
■■jiipposiiig (iio eldest \vi low to ho out of the way. I do nut remember pas-sages in other books 
which would authorize the second widow to receive the child in adop ion under these ciicuiu- 
siatices 

Quisiton. riaving rea‘1 the passages rcferreil to by the Court Puiidit.i, do you liiid a:i\’ thing 
contravening the authority to which you refer? 

Answer. As the passages stand by tlieniselves, they appear repugnant to tbe anthority I 
have refern d to in I' o Dkultuck VheuittiX, but by reading what precedes and what follows, 
they are eon>ist(;nt with it. 

Qiteslion on tlie part of the Complainant. 'Were you ever examined in this Court respect¬ 
ing the ad iption of a sister’s son ? 

Answer, INo; 1 never gave a wiitteii opinion on the stibject. 

Question. 'Wliat are the degree.s of relation which prevent a cliild from being adopted? 

Answer. In the Dhuttnek Mcmaiuhni and Dhuttnek Cknndrika, it is laid down that a contrary 
relationship (" Vtrooddha Sahtblumdlia" ) prevents adoption taking jilaee. The author of the 
IVniitiiek Dhediilec has <lelined the nieaniiig of “ contrary relationship,” by stating the persons 
comprehended in the teriii ; these arc, a sister’s sou, a grandson by a daughter, a brother, a 
fiithoi’s broth: r, or a nioihi r’s broiher. These are the five persons excluded. This was the case of 
a Brohiiiin's family, and the exclusion ajiplics to the Ihakmln, Kbillrii and lihoicc castes, biit 
not to Soodras. The relutionsliip to be considered is that between the deceased and the intend* 
eil adopted son, I do not .say tliat relationship to the widow is not to be considered. The pre* 
Copt applies to ixlationship with the dc.ccased. 

Quesliun. Can a widow adopt her own sistcr’.s son ? 

Ansnxr. There is no prohibition. She can adojit him. 

Question. Can she adopt her own brotlier ? 

An.siccr. It is not prohibited in the Dhutluek Dhedittce, hai he may be excluded under the 
passages in the Dhuttnek Cknndrika,. 

Question. 3Iay a sister’s son he so excluded? 

Answer. No, he cannot; what 1 state is according to the Sages and Legish-ftors; there is 
no ve.rson given for wJiat is laid vlovvn. I conceive that tbe widow’s sister’s son does not come 
under tbe description of “ Ccntiaiy r; lat.ionship,” and that a willow’s brotlier does. 

Question. Siijipose one of the three widows had a child which survived the deceased hu.s. 
Land, would this make any dili'ercnce? 

Answer. It would make no difl’erence. 

Question on the part of the Deftndaiits. Are you aware of any explanation of the words 
‘•Contrary relationship’’ except that given in the Dhuttnek D/ieditlee? 

Answer. I do not at present recollect any other passage, but 1 believe there is an explana¬ 
tion in both the other treatises. 

Question. In these hooks is tlie relationship spoken of the relationship between the adopt¬ 
ing father and the adopted child? 

Ansictr. Yes. 

}> 
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Cossinauth lurkapmichanund, Nilmoney Nayalunkah, Ramtonoo Biddiabageesit and Bam- 
hooniar Nayapunchanund being present, are asked on the part of the Defendants if they have 
heard, and if they agree in the law as laid down by the Pundit, who has been interrogated ? 

Answer. We all agree so far as this, that the eldest widow is the person to receive the 
child in adoption notwithstanding the others have had sons. We disagree as to the adoptiost 
of a sister’s son. 

E. C. MACNADIl TEiS, Master, j 

w4> 

L. NAMEY. s*f!?m<pSlt3 


MASTER’S OFFICEjI Degumbernj Baby, 

V versus 

Jan. 7lh, 1824. y Srimutty Taramoney Baby, and others, 

liamkoomar Seeromoney, is produced tp be interrogated in continuation. Lewis Namey, lily 
terpreter. 

He is asked on the part of the Complainant to give his authority for stating, as he did on the 
^th instant, that the eldest of the three widows was the person to receive the child from its na¬ 
tural parents in adoption. 

Answer. There are texts in the Bhurraah Shastras which prohibit other widows from pejr* 
forming any religious acts whilst the eldest is living. 

He refers to a passage in YuygiawaJiiah, Vivadabhangarnava, and Sree Bhagabut, 

Question. What is your authority for having said a widow may adopt a sister’s son? 

Answer. It is no where prohibited. 

Question. Did you ever know of a case of adoption by one widow where there were seve^ 
ral widows? 

Answer, I do not immediately recollect a case. 

Question. In any of the books are instructions given as to adoption where there are sevtfei 
rn.1 widows ? 

Answer. I do not remember any. 

Question. Which wife, according to Hindoo law, is most esteemed, the wife who has had a 
child, or the one who is childless ? 

Answer. The eldest widow, although she has not had a child, is superior. I can shew au¬ 
thority tor a widow who has not had a child; being entitled to adopt a son in preference to a 
widow who has had a child. 

He refers to the Bhuttuck Alemanshai and Bhuttuck Bhediltee, where the childless person iu 
the enumeration of those who may adopt, is placed in order before the person who has had a 
child who is dead. 

Question. Have yop any other authority for stating, that the eldest widow is entitled t<J 
perform all religious ceremonies to the exclusion of the other widows ? 
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Anmer. There is a passage in the Ramayana, and there may be others. 

Question. Do yon mean to say, if a man leaves a younger widow pregnant of a son, which 
iti born and lives for a time, that this widow has no preference over his otherwidows who never 
have had a child ? 

,d?iS!cer. Even in this case the eldest widow is entitled to be preferred. 

Quesiion. Would the eldest widow in such case get the estate on the death of the son. 

Answer. Ko, 

Question. Has the widow who had the son, no preference ? 

Ansioer. No ; the eldest widow is preferred. 

Question. During the life time of the son, which of the widows has the prererence, both as 
io worldly and religious acts ? 

Ansioer. "Whiist the son lives he has the superiority, and the mother of the child must of 
course have superiority in the managenieut of her son’s wealth during- his minority. 

Question. Did you ever hear of an authority to adopt given by a roan when one of his wi¬ 
dows w as pregnant ? 

Answer. I never heard of any case but tins one. It is not prohibited. 

Quesiion on the part of the Defendants. Has the widow who has a son any superiority in 
the maiiagemeiit of religious ceremonies during her son’s life time 

Answer. None; all religious ceremonies are performed by the son, or by others on his be* 
h-alf. 

Question. Can a Brahmin marry two sisters? 

Answer. Yes. 

liawdonoo Biddiohaycesh, Cossinauth Turhapuncliamnd, Nilmoney Nayalunkah,&nd Ram- 
iioomar Nayapunchanund, being present, are asked if they have heard and agree in the law as laid 
down by the Pundit who has been interrogated. 

Answer. Yes, 

E. C. MACNAGHTEN, Jlaster, 

h namey. 


MASTER’S OFFICE, 1 'S'rihnittfj/ Deyumberry Baby, 

■ V WSMS 

Sept. 11th, 1B22. ^ Srimutiy Taramoncy Baby, and others. 

Present, the Court Pundits, who are interrogated by Mr. Thomas Petruse Astwa Chalei, 
sworn Interpreter. A person desires by his will, that a child siiould be adopted by his widows 
afier his death. It is not necessary in such a case, that the nearest relation should be adopted. 
In the case of a Brahmin, the boy to be adopted must be between the age of two and five years. 
It would be better to select a child from the relations of the father, bat it may be done from 
the relations of the mother. > The person tor be adopted need I'Ot be related in any manner to 
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J'iie family. Having been adopted, lie can perform all ncce-saiy cereinn v- s The cliild must be 
of tlie same tust as the deceased ; ho ought to be of a ^o id family, th t .s, the son of a respeet- 
ubio father and ought not to be sickly. If ihcrc is no direelion given liy the deceased as to the 
child to be adopted, a child related to the husband’s family oonht to be preferreil, if he is etjualiy 
healthy and as good in all re-spects as a child related to the deceased’s widoivs. 

£. C. MACyAGIlTEX, ,Uits/cr. P. A. CIIATER, S. Ini. 


IMASTER’S OFFICE,) SrimviUj Berpimherry Dahy, 

Jt. T-JE i lth, 1323. j Sn/nutty Taramoney Baby, (J 7 id othnrs, 

Nilmoney Beb Suvmma, a Pinidlt^ produced to be examined on the part of the Defendanl.-e', 
Pttruse Astwa Chaier, sworn to interpret. 

A Brahmin may adopt any ciiild ho pleases of the same east as himself, provided the child 
is not above five years old. A Brahmins widow having authoiily to adopt, has the same extent 
of clioice as her husband had. The child must be of the same cast, and not above five yeais 
old. This is the only limitation. 

Idxainined on the part of the Complainant. 

Preference ought to be given to a child of the nearest relation. To ad'i]'! another child 13 
not impious aoconJing to the Shasters. It is not enjoined by the tiiinsivrs lO adopt a clsiid of 
the nearest relation. 

Ramjoij Turhahinhah, the Court Pundit, is present, and concurs in what has been stated by 
Nilmoney Beb Surmona. 

E. C, INfACXAGHTEN, Master. P. A. CilATEU, 5. Jni. 


MASTER’S OFFICE, 1 Srimnlty Beyumbeiry Dabij, 

\ viTsns 

Jan. 7th, 1821. ^ Srimutty Taramoney Baby, and others. 

Gtiddadh'ir Tiirkubageesh, a Pundit from the College, is produced on behalf of the Conn- 
plainant Lewis Namey, Interpreler. 


Qitestio'n. A Ihahmin left three wives, one pregnant who bore a son, this son having died, 
•which of the widows is entitled to receive a child in adoption, under a direction to adopt from 
their husband ? 

Answc'r. The widow who had a son. 

Question, If the eldest widow was childless, if the second widow had a child who died in 
the.husband’s life time, and if the lliird widow was left pregnant of a son who was born ttlive 
and afterwards died, which of these three widows is entitled to receive a child in adoptiun ^ 
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Atmcer. Each of the two widows who have had a child, has a right. 

Question. li the child to be adopted is the son of her lather’s brother, docs that disqualify 
jnc of (he w idows from receiving him ni adoption ? 

Answer. It does. 

Question on the part of the Defendants, Where is the anthoriLy tor saying that the widow 
Jvlio lias had a child is to be preferred to tiio oth. r widows in receiving the child in adoption ? 

Aiistvrr. In Munno, chapter t), verse It. 1 have not searched for other andiorilies. 

Question Where is your authority for saying that a widow cannot adopt her father’s 
brother's son ? 

Answer. It is iii the Dliulluoh Chundrika, but 1 have not brought my own book and 1 cannot 
i iiid I he place. 


E. C. MACNAGIIThiy, Master. 


E. NAMEY, 


IN THE SE^PREME COURT OF JUDIC.ATURE AT FORT WILLIAM IN 

HEN'CAL. 

) Srimutfti Denuuiherrii Dahu, 
versus 

3 S^rimutty Ttiraiiwaey Duby, and others. 

In pursuance of an order of this Honourable Court made in the above cause and bearing 
lat.i tl’.e seventh rlay of .Inly In the year of our Lord one thousand eight hundred and twenty* 
thn e whereby amongst other things it was referred to the Mastifc to enquire and report what 
w ill be a siiliable sum to be | aid out ofllie funds in tlio hands ot the Accountant General to 
the credit of this cause for the puriiose of performing in a suitable manner the ceremonies for 
the adoption of Tarracoomar Siirmono as the son of Lnckeyiiaraio ’I’agorc, deceased, and to 
whom such sum ought to be [laid, and further that llu; IMustcr should tuiquire and report to this 
Cosnl: V. ho is ihi' proper [lerson to receive from his natural parents the said 'I’arracoomar Sur- 
inono at the ccren ony of adoption ; I have heeii attended by IMr. Tiiomas Bruce Swiiilioe, as 
Attorney for the complainant and by IMr. William Denman, as Attorney for the defendants, 
and in their presence i have made the enquiry by the said order directed, and having heard 
and considered the evid-nee adduced and the observations made by the said Attornies on be¬ 
half of tln ir clients ri sjicelivcly [ find iliat the sum of Sicca Rupees one tiiousaiui and nine 
bimi'red is a snilabh' sum to be paid out of the funds in the hands ol the Accountant General 
to the credit of this can.se fir the purpose of pc-rl'orming in a suitable manner the ceremonies 
for llie adoption of I anacoomar Snrmono as the son of Liickeynarain Tagore, deceased, the 
particulars of w hich sam ol Sicca ILipees one thousand and nine hundred are set forth in a 
schedule lu reiiiito aune.'ced which 1 pray may be taken us part of this my report. And I turtlicr 
report that tlio dei'endant .Srimutty Taramoney Daby, the oldest widow of the testator 
I.nckeynarain Tagore, dcceas'd, is tlie proper person to receive from his natural parents 
the said Tarracoomar Surmono at the ccrciuony of adoption aud that the aforesaid sum of Sic* 

£ 
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ca Rupees one tliousand and nine hundred ought to be paid to her. All which I humbly 8uh« 

mit to this Honourabh; Court. Given under rny hand this-day of January, in theyear 

of our Lord one thousand eight hundred and twenty-four. 

A true Copy. 

E, C. MACNAGHTEN, 

SCHEDULE TO WHICH THE ANNEXED REPORT REFEllS. 


Hoom and Parbunnow Sheraud,. 50 0 

Jewels for the Child, . 450 0 

Present to Learned Brahmins, . 800 0 

Presents to Cooleens or Brahmins of high rank, . 300 0 

Peeding Brahmins, &c. 550 0 

Cloth to the Relations, . 150 0 


Presents to be given to Brahmins by the relations, .... 100 0 


Sa. Rs. 1,900 0 


No. I. BENARES COURT OF APPEAL. 

ANSWER. 

A person named Ramtondo, in his last illness leaves directions with his wife (Huripriya) 
adopt a son and dies leaving his father (Ramhury) surviving him. Ramhury having been satis¬ 
fied with the sanction which his son expressed to his wife to adopt a son, desires his daughter-* 
in-law to select a boy from among his brother’s sons and to adopt it. Afterwards he, Ram¬ 
hury, dies, 3-iid also his brother. Huripriya adopts a son, Kamem/ma. Under these circumstances 
a question was put by the Judges whether i2«J»cris/rno is entitled to succeed to the wealth of 
Ramtonoo only or to that of Ramhury also. The answer is as follows :—Ramerishna will take, 
the property of both the deceased persons. He is a substitute for a true son of Ramtonoo and 
also for a grandson of Ramhury. “ Not brothers, nor parents, but sons, if living, or their male 
issue, are heirs to the deceased,” All the twelve sons of men may succeed to their father’s 
wealth. “ The son of the body, and the son of the wife may succeed to the paternal estate ; but 
the ten other sons, can only succeed, in order to the family duties and their share of inherit¬ 
ance.” It appears that on failure of a son of the body and the son of a wife, a given son is 
entitled to succeed to his father’s wealth. Menu; “ Of the man, to whom a son has been given, 
adorned with every virtue, that son shall take the heritage, though brought from a different 
family. “ A given son must never claim the family and estate of his natural father : the fune¬ 
ral cake follows the family and estate, but of him, w1h> has given away his sou, the funeral ob¬ 
lation is extinct.” The property of the son given, in the estate of the giver, ceases; and his rela¬ 
tion to the family of that person, is annulled, the funeral cake pursues the family and estate of 
him in whose family he enjoys wealth and he will present the funeral cake in his name and be 
his son. The offering of the funeral oblations, &c. to the donor (his natural father) by him, will 
cease, but he will do some benefit for him in the next world. Ramerishna will take the wb«3l« 
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estate of both persons.''’ Menu; “ By a son, a man conquers worlds; by a son’s son, he enjoys 
immortality; and afterwards, by the son of a grandson, he reaches the solar abode.” It ap¬ 
pears from the treatises on the subject of the partition of heritage spe,cifying the succession of 
a son or on failure of him a grandson, that the children of a son have the right to take the auces- 
tre! property to the exclusion of a widow and other claimants to the estate. Yajnyawalcya says, 
“ The ownership of father and son is the same in land which was acquired by his father, or in 
a corrody, or in chattels.’’ A widow is competent to adopt a son with permissinn of her hus' 
hand., otlienvise incompetent. The doctrine of Vashishtha quoted in the Dattaka Mhnansa: “ Let 
not a woman either give or receive a son in adoption; unless with the assent of her husband.” 
The adoption of a son of equal class who may not have been initiated in ceremonies down to 
that of tonsure under the family name of his natural father and who may be between three 
and five years old, is the most eligible. This opinion is conformable to the authority of the 
Dattaka Minmnsa. By the adoption of a son, after the ceremony of tonsure he is termed Dwya- 
mmhayana or son of two fathers and he will be connected with both families and be initiated 
under both the family names. Vriddha Gautama forbids the participation in inheritance, of* 
one, not of the same tribe, thus, “ should one of a different class be taken as a son in any in¬ 
stance, let him (the adopter) not make him a participator of a share, this is the doctrine of 
Saunaka” laid down in the Dattaka Mimunsa. The nearest relative must be taken for adoption, 
on failure of him a remote kinsman.^— Yasishtha declares, “ A person being about to adopt a 
son, should take an unremote kinsman, &c.” Similarity of tribe is prescribed for all the classes 
not a difference of tribe. But a daughter’s sou, and a. sister’s son, are aiSliated by Sudms. For 
the three superior tribes, a sister’s son, is no where (mentioned as) a son. Here also the term 
‘‘ sister’s son,” being mentioned as an exception, the general rule holds good relative to the pro¬ 
hibited connection. On the part treating of the initiation of a given son Vriddha Gautama says, 
“ having adorned with clothes and so forth, the boy bearing the reflection of a son,” The adop¬ 
tion of a son of the paternal uncle is illegal. It is not clearly mentioned in the question that the 
son so adopted in this case was the son of Ramtonoo’s father’s brother or one of his other relati¬ 
ons ; under these circumstances according to the question the answer is given conformably to the 
opinions of the learned. In the case of adoption of a prohibited relation, the act is valid, but both 
parties donor and donee must perform expiatory penances. The command of the Gooroo is 
received by all men with veneration. The father-in-law is the Gooroo, and any act performed 
by his command is undoubtedly legal and valid. 


No. II. ZILLAH ALLAHABAD. 

ANSWER. 

Nareda.—A son begotten by a man himself in lawful wedlock, a son begotten on hia wife 
by a kinsman and the rest aie declared to be twelve sons.—In the Cali age a son of the wife 
a son of a twice married woman, a son of a young woman unmarrieil, a son of a preg- 
naut bride, a son of concealed birth, must not be adopted for offspring.—The son of the body, 
the son of an appoinied daughter, a son given and others have tlie right to participate on act ouut 
of their offering the funeral cake. A given son suqceeds to kinsmen. Menu, “ The son be- 
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gotten by a man himself in lawful wedlock, the son of the wife begotten in the manner before 
mentioned, a son gitm to him, a son made or adopted, a son ofconcea: «l Mi .h. whose real fa¬ 
ther cannot be known, and a son rejected by his itafural parents, are the sn kinsmen .<nd he=rs.” 
YrihafpttH:**A son giem, a son rejec.ed, a son bought, a son made tinongli adopf.on, and a son 
by a Sudra: these, if pure by class, and irreproachable for their c«';diict, are h- hi tn a iij:c! Ho 
degree of estimation.—As Yojiigawaleya declares tn-ating of the <nc<tes»i -n ofUie tine legiti¬ 
mate son and succe laneous sons to tlie lieritage.”—Amongthese, ihj next in o.d r m hei , and 
presents funeral oblations, on failure of the preceding. 3Jmu : '* A given son mnst never 
claim the family and estate of his natural father; the funeral cake ioliowsilie famiiy a.nl es¬ 
tate ; but of him who bus given away liis son, the funeral oblation is extinct.” 'I’iie .ulopiton of 
a son Is only as a substilnte of a irne son; the son so adopted it entitled to succeed to the weaUU 
of his adopting father. According to the authorities of Nareda, Jlenit, YuJoguteit(eg(i,nml Fid- 
kaspati, liatHcrishna is competent to take the heritage oj ids (adopting) futher and his ndopliitg 
father's father and grand fatlter. 


So. III. 21LLAH BANDA. 

ANSWER, 

In Uie present age the son of the body and the son given are principal in consideration, as 
appears in the Nirnetga Sind’hoo and Vrihnnuaredega ucating of things which should be avoid¬ 
ed in the Caii age; « No other sous should be received than tlie son of the body and the son 
given for oilspiing.” llie doctrine ot PMita cited by Yttjogvtealcga \n Wis vrwk. —“If one 
die leaving neither son, nor grandson, the daughter’s son shall inherit the eslat.;.” The authori¬ 
ty ot JUenu SungMta; “To three ancestors mnst water be given at tiisir obsequies; for three 
(the father,his father, and the paternal grandfatiier.) is the funeral cake ordained; the fourth in 
descent is the giver of oblations to them, and tiieir heirs, if they die without nearer descend¬ 
ants ; but tlie fifth has no concern witli the gift of the funeral cake.” The son of the body and the 
grandson have the right to tlie estate ot the grandfather and so forth, and the sucecduneous son 
has also. “ Uy a son, a man conquers worlds.” In this case a given so)i is competent to suc¬ 
ceed to the adopting father’s father, &'c. liaincrishna who, according to the fo:iH urdaiued for 
adoption, was adopted as the son of Ramtonoo, teiU take the hcrit gcof his ad-pling father's far 
ther (liamhurg.) 


No. IV. NORTHERN DIVISION OF BUNDLEKUND. 

ANSWER. 

A widow' adopts a son with the consent of her iiusbaiiJ, should her licibaiid and father-in- 
law die leaving no children, that son, so adopted, on account of his being the rc prcscutative of a 
true son, wdl succeed to tiu property real and personal of both the deceased psrsms. This opinion 
is conformable to off t/te/aws^'iitAeritattce; and the authoiities for it are the docu .ut'S of 
Alenu, &c. laid down in the Mitacshari and ot!ior,buohs, “ Me is called a son given wlmii bis 
father, or mother, afroctionately give as ason, being alike and in a time of distress, confirm¬ 
ing the gift with water.” “ A son, formed of scmisal fluids and of blood, proceeds Iroin his 
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iatlsev and mother as an eflfect from its cause : both parents have power for just reasons, to give, 
to sell, or to desert him; but let no man give or accept an only son, since he must remain to 
raise up a progeny for the obsequies of ancestors.” “ Nor let a woman give or accept a son, 
unless with the assent of her lord.” “ Of the man, to whom a son has been given, adorned with 
eveiy virtue, that son sha/l tike the, hermitage, though brought from a diii'erent family.” “A giv¬ 
en son must never claim the family and estate of his natural father.” The funeral cake fol¬ 
lows the Family and estate ; but of him, who lias given away his sons, the funeral oblation is 
extinct.” “ By a sou, a man conquers worlds; by a son’s son, lie enjiiys immortality; and, af- 
Ui .raids, by the son of a grandson he reaches the solar abode.” 


No. V. BEN A RE,S CITY COURT. 


ANSWER. 

It is declared in the Nirnaya sindhoo and Praycshclieetta ratna on the subject of acts to be 
avoided in the (Cali) present age that ‘‘ the son of the body and the son given will be affiliated 
for oiFspring.” Under this view of ihe case in the Cali age no filiation is legal but that of a son 
legally begotten by a man himself and of a son given by his natural parents. It is clearly laid 
dowti in books of lavv treating of inlieritance that the wife and ollrer heirs down to the degree of 
tlie fellow-student, derive the right of succession to the estate of a deceased person on failure of 
his true legitimate or succedaneous son and so in default of a true legitimate son, the claim of 
inheritance of a (succedaneous given sou is established. “Among these, the next in oiiler, is 
heir, and presents funera.1 oblations, on failure of the preceding.” According to the cloctriuG 
.)! Yajnyaivalcya, the son given has a legal claim to the whole property of his adopting father. 
“A sou begotten by a man himself on a faithful wife, the sou of liis wife begotten by a kinsman, 
.1 son by a twice married woman, the son of an unmarried girl, the son of an appointed daughter 
iiid a son of concealed birth, are heirs to kinsmen. A son given by his parents, a son brought, 

I .sou rejected, the son of a pregnant bride, a son self-given, and a son made by adoption are not 
ticirs to kinsmen according to this latter daelrine it would appear that a given son has no right 
10 inherit from his (adopting) father’s kinsmen, but it must not be alleged that he is incompetent 
to take his grandfather’s heritage. Menu ;—“ The sou begoiten by a man himself in lawful 

n dlock, the son of his wife begotten in the manner before in.^ntioned, a son given to him, a son 
i iade or adopted, a son of concealed birth or whose real father cannot be known, and a sou 
■ jected by his natural parents, are the kinsmen and heirs. The sou of a young woman un- 
iiianicd, the son of a pregnant bride, a son bought, a son by a twice-married woman,a son self- 
voc, and a son of a Sudra. are the six kinsmen, but not heirs to collaterals.” Baudhayaiia ;—■ 
Participation of wealth belongs to the son begotten by a man himself in lawful wedlock, the 
n of his appointed daughter, the son begotten on his wife by a kinsman legally appointed, a 
xn given, a son made by adoption, a son of concealed birth, and a son rejected by his natural pa- 
■ fits. Consanguinity denoted by a common family appellation, belongs to the son of an unmar- 
j (1 girl, the son of a pregnant bride, a son bought, a son by a twice-married woman, a son self- 
veii, and a son of a priest by a Sudra.” Vrihaspati;—-“A son given, a son rejected, a son 

I- uglit, a son made through adoption, and a sou by a Sudrn; these, if pure by class and irre- 
i laciiable for llieir conduct, are held iu a middle degree, of estimation.” According to the 
L’trines of Menu, Bmdhayana, and Vrihaspati, (who is the heavenly teacher,) the right of inherit- 
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aiice of a gioen son to tlie estate of his kinsmen is clearly esfablisked. Nor is there miy discrepan¬ 
cy hetwren the doetrines ut Ilufita and of those holy saints already nariked ; MUramisi nre.voncUes 
the doctrine of Harita, by referring' it to the case of ‘a, given son of a different tribe, but not, to 
the case of iiim of equal class to which the doctrines of Menu and others are referred. Bn- the 
following doctrine recognizes his right of succession to the estate of his father; “ A son, son’s 
son and great grandson hav^e the right of inheritance from their ancestors this doctrine is con¬ 
formable to the authorities above stated. The term ‘son’ in its legal acceptation includes the great 
grandson. “ The I( gitimate son is the sole heir of his father’s estate.” Menu declares treating of 
the rigiitof succession of a true legitimate son, ‘ Not brothers, nor parents, but sons, if living, or 
their male issue.” By the same rule the inheritance devolves also on a succedaneous son, as the 
term son here used includes both them and the great grandson. Without reference thereforir to the 
texts declaratory ot his right to succeed to kinsmen, should a widow adopt a son Ramerislma to 
be the sou of Ramtonoo and grandson of Riimlinry according' to the forms ordained for adoption 
with the consent of both he r husband and f-itlier-in-law, that son by virtue of his becoming' the 
son of the adopter and this grandson of his father, succeeds to their estate. A given sou of equal 
class, is competent to take the heritage of his i doplmg father and also of his adopting father’s 
father; this exposition is conformable to lam. 

No. VI. ZILLAH JOUNFORE. 

ANSWER. 

According to law Ramcrishna is entitled to succeed to the property, real and personal, left by 
both Ramtonoo and Ramhury, 

AUTnOBITr. 

Milaeshara: —“ As the son grandson,and great grandson have the right to tlie estate of th,e!r 
ancestors, so on failure of the prcvediug heirs a brothtr’s sou derives a right of succession.” 


No. Vn. ZILLAU GHAZEEPORE. 

ANSWER. 

Rantfonoo, (a braImin>) three days previous to Ins death, desires his 'wife (Huripriya) to a- 
dopt a son and di,s ; afterwards his father, Ramhury, hears of the direction, and having given 
his assent thereto, dies. The consent of the father-in-law is superfluous. R.mcriskna^ who was 
adopted for offspring, hss the right to tlie estate of Ramtonoo and also of Ramhury. 

AUTHORITIES. 

Gautama:—‘‘A son, begotten after partition, takes exclusively the wealth of his father.” 

Menu: —“ By a son, a man conquers worlds; by a son’s son, he enjoys immortality ; and, 
afterwards, by the son of a grandson, he reaches the solar abode.’’ “ Of the man, to whom a 
son has been given, adorned with every virtue, that son shall take the heritage though brought 
from a different family.” 

Yajnyawoleya ;—“The arilsynments of worlds, immortality and heaven, depend oh a son. 
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grandson and great grandson.” ‘‘The wife and the daughters, aiso both parents, brothers like¬ 
wise and tiieir sons, gentiles, cognates, a pupil and a fellow-student on failure ot the first among 
these, the next in order is indeed heir to the estate of one, who departed for heaven leaving no 
male issue. This rule extends to all persons and classes.” 

The adopted son Ramcrishnu is one of the twelve descriptions of sons, and Ramhury gave 
his conseut to his adoption ; in this case he becomes the son of Ramtonoo, and the grandson of 
Eamfmry, and is eniitled to succeed to thvif estate. No other person can legally cl .n'm the iierit- 
age while a son or grandson exists. According to the authority of Gautama, the right of a 
person to the estate of his father and grandfather is established at the time of his biiili. Ac¬ 
cording to the doctrine of Yojyiyawalcija, •* the term apoolra (a person leaving no male issue”; 
signifies a failure of descendants down to the great grandson. 

No. VliL ZILLAH MIRZAPORE. 

ANSWKR. 

ffa woman, in pursuance of iicr hnsbaiul’s desire, adopted a son, hv is heir to the estate oihxfi 
{aJvyt'ing) father. 'I’lieso twelve sons have been proi)oiindfcd for the purpose of offspring, be- 

'lo.'is begotten by a mail liimseJf, or procreated by another man, or received (for adoption) 
tt{ viiiimlarily givtin. Among ihese, the first six are heirs oi kinsmen; these are enumerated by 
iicv.ila. 

Of the man to whom a son lias been given adorned with every virtue, tliat son shall take 
his heritage, though brought, from a dilferent family. 

As iWenu says, “A picrii sew must riewr claim the fianily and estate of liis natural father.” 
VVhateTcr wi low adopts a son wiih the permissitm of her falher-in-law, the adopted son may be 
tiislicir. It is laid down in the Menu kiunyhita, x‘'l'o tliree ancestors must water be given at their 
obsequies; for thiee the fatlier, his father, and the paternal grandfather) is the funeral cake or¬ 
dained; the fourth in descent is the giver of oblations to them and their iieirs, if they die without 
nearer desceiidants, but the fifth has no concern with the gift of the funeral cake.” If a person 
has no legitimate son of his own son, his grandson of another discription may he hinhcir. 

No. IX. ZILLAH GORUCKPORE. 

ANSWER. 

A widow of a childless person, with the consent of her late husband, adopts, agreeably to 
♦lie prescribed fomis, a boy in every respect fit fur adoption. Such son so adopted, is entitled 
to succeed to the property of his adopting father's fatluer, if the latter died leaving neither son, 
grandson, nor great grandson. 

AUTHORITIES. 

The doctrine of CVZ/wca jB/iufta commenting on the Text of Menu: —“To three ancestors 
must water be given at their obsequies, for three is the funeral cake ordained, the fourth is the 
giver ol oblations to them, but the fifth has no concern.” The meaning of this verse is that to 
three, that is the father, his father, and the paternal great grandfather, water must be offered; 
U> the sa.ue three must oblations of food be made. The fourth iti descent is the offerer of the 
oblations and libations, but the fifth is not included. Therefore subsidiary grandsons acquire a 
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riglit to the estate of'tlieij' adopting fatln-r’s fallir-rs who <rn! leaving no nitile issue, in the sanae 
manner as true grandsons whose right is estaldished hy the following text;—“ By a son a man 
(.)ni|ni is vvorhls, By a son's son he enjovs iiinnorlalily Ac. Tin' adojtted son obtains the- 
lineage both of the inateiiial and paternal grandfallier 1)V means of his adopting fatlier. Ac¬ 
cording totlie doctrine ol Kan^lniitymta, “As many as there may he degn os < f f)re lathers, to so 
many the adopti'd sons ami tl.e ri si,'’ &c &c. It is also stated in llie Dultuka Miinnnsa that 
the grandson of tin- adopted son should ofl'er oblations to three ancestors, one of whom is the 
fatlier of the adopting fiihcr. 

'I’h'i texts of Cafi/rryima; ‘ The Mile shall he the same with regard to the debts of the grand¬ 
father.’ “ After the dmiih of his father, the debts of his grainifalher must be carefully dis¬ 
charged by the grtinilson.’’ Tliost' and oilier texts doclaiing that a grandfatliev’s debts must 
be paid by a giandsoti with interest-, if there are assets, and withont interest if there are none, 
denote that the grandson succeeds to the estate. Ilis compliance with the terms of sin cession 
is the eanst- of his right, as \i nges are lie reconipciiee of a peison hind for a ceilain task. 
‘'Tlie son, grandson, and great grandsoii, confer great benefits on their father and ancestors. 
PiOjUii(|nity in the ordei of succession depends on the greater or less degree of hem fit confer¬ 
red. This has been expressly assigned to be liie cause. Now it is obvious that the son. grand¬ 
son, and groat gramlsoii, confer great beiicfils, and whoever confers the greatest beiietit 
on a deceased proprietor sneer erls to his wealth. The text ordaining that di bls are to be 
paid by sons and grandsons, aiut the te.xt. tieating of aiiccsirel property which declares tl.e 
ownership of father and son to he erpial. In iio ttl-ing of the succession to the giamlfuther's 
property, it is laid down that the a-m and grandson mnst pay the delits ; also that the owner¬ 
ship of father aiul son is cijnal. It follows therefore, that so long as there is a grandson in 
the male line, the grands .n in the feiiials lias no title to the inheritance ; for the graiulson in 
the male line confers both sp ritual ami tcinpoial benelits by paying oil ins lichts and offeiiiig 
tiie fnnoral oblations, wheretis the grandson in the female line only oilers the oblations. It is 
on this account that the daughter is inferior to the sou. In licaling of the succession of a daugh¬ 
ter, it is laid dow n that a grandson, even though he do not inherit any wealth irom his grand¬ 
father, shuuld nevertheless jiay off his debts siiiil perform his ohsecjiiies in order to ensure his 
ancestors’ pertnaiieiit bliss in heaven, and that on the coiiferriiig ot those benefits alone, the 
snccession depends, and that the benefits conferred by a grandson in the female line are less 
than those conferred by a grandson in the male line. This is according to the Viruttiitrodaya. 
Ill the Dayabh'iga it is stated, that the conferring of the benefits on the deceased, constitutes 
the foundation of the right to his property. As tlie father, grandfather, and greatgrandfather, 
are released from the debt due by them to their ancestors by means of the offering performed by 
their sons, grandsons, and great graiidsoiis; the three latter succeed to the estate of the former, 
‘‘ A woman should not oj her own authority adopt a son.” “ An only sou should not be adopt- 
ctl. ’ “ He is the means of salvation to many generations.” These texts of Apararca or a- 

doption, and cited in the Duitak.i Mimansu, are all comiborativo, and it also appears from the 
text of JJemadri cited in the Nirnaya sindhoo, that the funeral obscquie.s for an adopting fa¬ 
ther should be performed in the same manner as for a natural father. l^ogicul inference also 
establishes this doctrine, as ajipears from the text of Vriliaspati; “if no decision were made 
according to the M ason of law, or according to the iuinieniorial usage, (for the word Yticti 
admits both senscst, there might be a failure of justice.’’ rrom this text of Vrihaspali it i.i 
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,\\)devs!oo(l tliat ratiocination is a principal bodj' of law. Under tiiese circumstances 

it appears that the right of inheritance of such subsidiary grandsons should bn ndmiltnd to the 
propnly oj their adapting father's fathers. Jimuta-vahana makes llic term “ father'’ to include 
the father, c, rand father, and great grandfather. The text of Yajiiyaioalcya :—“ 1 he ownership of fa- 
tU( r and sim is tlic same in the land which was acquired by his father.” Vrihaspali s tys, “ Of 
property acquired by the grandfather, whether moveable or immoveable, equal shares are ordain¬ 
ed for the fa'hcr and son.” Vishnu says, “ In the estate inherited from the grandfather, the 
ownership of iaiher and son is equal.” Yajnyawalcya says, “ Daughters share the residue of 
their mother’s propcity, after the payment of their debts.” Here the term “ mother” is used for 
ihc succession of a grandson to his paternal grandmother’s estate. On failure of a son, grand¬ 
sons are entitled to inherit from their grandfathers. Gautama ordains: “ He who has received 
the estate of a proprietor, must pay the debts of the estate.” “The son and grandson must dis¬ 
charge the debts contracted by their ancestors.” By the discharge of the debts of a paternal 
grandmother by her grandson, he acquires the right of inherilauce. As is laid down in the flli- 
iaeshara ; “ 'J’lie inheritance fir-t goes to a son of the body next to the son’s son, and lastly to 
the great grandson.” “ The son and grandson must discharge the debts coutractcil by their 
ancestors.” 'I'hcrcfore by \ii tuc of the sa.isfaction of the delrts by a grandson and by his pre¬ 
senting the funeral cake, he take.s his heritage in tlie like manner as a maternal uncle acquires 
flse right inheritance. Menu says, “Tlien on failure of suclt kindred, the distant kinsman shall 
1)0 Inir.” The word distant kinsman ('Sactt/yerJ includes the Svyolras, Savianodftcas, ma'ernal 
tiiiclc-s, Ac. three descriptions of Bundhoo or kinsmen. According to tire doctrine of Y jnya- 
rvalcya, the term (Bundhoo) or kinsman, means the maternal uncle, Ac. If lliis interpretation 
be not received, how can a maternal luicle and liis son inlierit. The autlior of the Viramitro- 
tlaya explains tlie words Saculya and Bundhoo contained in tlie doctrines of Menu and YuJiuj' 
iiwa/cya, by suj>posing tliem to denote the maternal uncle. The following doctrine of Menu as 
adduced in proof of the opinion ; “ The sou begotten by a man liimsclf in lawful wedlock, the 
son of his wife begotten in tlie manner before-mentioned, a son given to him, a son made or a- 
ilojjted, a Sen of concealed birth or whose real father cannot be known, and a son rejected by 
Iiis natural parents, aretiie six kinsmen and heirs.” According to tlie exposition of Ctilitica 
Jihutta and of the aiiilioi s of the Mitaeshara and Viiamltrodaya, a given son of a brother may 
succeed to the estate of his adopting father’s brother on faiiure of Ids son and other legal heirs 
l»y reason of hi.s coiiroiiiiig benefits on him. Under these circa mstanees if it he alleged that a sub- 
sidiury grandson u./, i confers the benefds on his adopting fithnr's father, is not entitled to inherit 
from him in like manner as from his adopting father, the dee. ration is wrong. Yajnyaiealcya 
says, “ Tiie oivner^liip ol'father and son isii.e same,’’ Ac. Any f^arvana or double rile perform¬ 
ed tor liie sake of ilte grandrather, must be considered as otfen-d to the oilier ancestor.s of tlie 
s.arae family. Tin word father means the sous of the proy)osi/«s. The word son iticiinles all 
those persons who aic competent to perform the Parvana or double rite. This exposition is 
given by Sriciishna Turcaluncara, 
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No. X. BARELLY PROVINCIAL COURT OF APPEAL. 

ANSWER. 

It is understood that one Ramtonoo, the legitimate son of Ramhury, died previously to par¬ 
tition, in the life time of his father. Rainerisfma is the adopted son of the widow JIuri/iriytt 
who obtained permission of her husband yianitouoo, to adopt a son, and of the said 
(her father-in-law,) in thi.s case the adopted son of Ilin ipriya, (the widow of Ramtonoo,) who 
is the son of Ramhury is eutitkd to succeed to the whole properly both of his father ( Ramtonoo) 
and his grandfather ( Ramhury.) This opinion is delivered according to the doctrine laid down 
jn the Milacshara^ Vivada-chinlamani, Vicada-chundra, Vyavahara Mayucha and Duya Datta. 

AUTHORITIES. 

To the wealth acqnired by the grandfather, his son, and grandson have an equal right Vrk 
haspati: —“ In wealth acquired by the grandfather whether it consist of moveable or immovea¬ 
ble, the equal participation of father and son is ordained.” Yajnyawalcya declares, “ Tlie owner¬ 
ship of father and son is tlie same in land which was acquired by his father, or in a corrody, or 
in chattels.” Catyayana:—“ It is proper that an equal distribution of the grandfather’s estate be 
made among the father and brothers.” Yajnyawalcya: —"But to grandsons by different fathers 
shall be allotted the portions of their respective fathers.” Vishnu “ The ancestral property 
shouN be divided by the heirs according to the shares of their respective lathers.” Latyuyana 
propounds, " Should a son before partition die, his share shall be allotted to his son, provided 
he had received no portion from his grandtather’s estate. That son’s son shall receive his fa¬ 
ther’s share from his uncle, or from his uncle’s son ; and the same proportionate share shall be 
allotted to all the brothers, or if that grandson be also dead, let his sou take the share, beyond 
him succession stops,” 


No. XI. ZILLAH AGRA, 

ANSWER. 

An adopted son has a right to the property of his adopting father's father, &c. should he 
leave no male issue. Culluca Bhutta has recognized his right of sticccssion in illustrating the 
doctrine of Menu. Should the sou be adopted according to the forms ordained for adoption, he 
will take the wealth of his adopting father’s father, &c. who died without issue, and will offer 
the funeral cake to him. The autliority for this is contaim d in (he passage of Yajnyawalcya. 
Menu :—“ To three ancestors must water he given at their obsequies, for ihree (the father, his 
father, and the paternal great grandfather,) is tire funeral cake ordained ; the fourth in descent 
is the giver of oblations to them ani! their heirs, if tliey die without nearer descendants ; but the 
fifth has no concern with the gift of the funeral cake.” Yajnyawalcya ;—•" Among these, the 
next in order, is heir, and presents funeral oblations, on failure of the preceding.” On failure 
of the son of the body, and of so forth, a given son succeeds to the wealth of his father, this opi¬ 
nion is declared in the Munmastha Mookavalee; "Not brothers, nor parents, but sons, if living, 
or their male issue, are heirs to the deceased,” 
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No. Xlf. ZILLAII ALLIGURH. 

ANSWER. 

Should a widow adopt a son with ihe consent both of her husband and father-in-law, that 
son succeeds to the whole jnnperty oj his father and also to that of his grandfather, if he (the giv¬ 
en son} be ot etpial class and adopted according to the mode prescribed by Vasishtha and. 
tShnu nahu ior adopting a son ; that he has a right to the estates of both his father and grandfa- 
thci is eslahlished by the doctrines of Menu, Ka/jiyfiica/cyn, and of other lawyers laid down ia 
•he Munmaslha Moohta-vake, Bhugabunta-Jihaskara, and Viramitrodaya, 

AUTHORITIES. 

Menu: —“ Of the man to whom a son has been given, adorned with every virtue, that son shall 
take the heritage, though brought from a different family.” If brought from the same family 
he succeeds a fortiori. 

llaudhayana: lie pronounces the real legitimate son, the son of an appointed daughter, 

the wife's son, the son given and made, the sou of concealed origin, and the deserted son also, 
jiarticipators in the estate,—the son of an unmarried daughter, the son received with a preg»' 
nant bride, the son bought, the son of a twice-married woman, also the sou self-given, and the 
Aishada or son of a Sudia, he pronounces partakers of the family.” 

Menu ;—“ Of the twelve sons of m» ti, whom Menu, sprung from the self-existent, hasmamed, 
six arc kinsmen, atid heirs ; six not heirs, except to their own father, but kinsmen. The son be¬ 
gotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before 
mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose real fa¬ 
ther cannot be known, and a son rejected by his natural parents, arc the six kinsmen and heirs.” 
It appears that the son of the wife and the rest are competent to succeed to the estate of their 
grandfather, &c. Menu subjoins; “ To three ancestors must water be given at their obsequies.” 

Yajnyaicalcya having piopounded the son of .he wife and the rest, says, “Among these, the 
next ill order is heir, and presents funeral oblations, on failure of the preceding.” Under 
these circumstances from the use of the term (Rihtu) “ wealth;” from the passage “six are 
heirs of kinsmen,” and the passage “ To three ancestors must water bn given at their obse¬ 
quies.” It follows that a given son is entitled to succeed to the whole urealth of his (adopting 
father and succeeds to his gramifather in like manner as a true legitimate son, through his adopt~ 
iiKj father. A given son is a substitute for a true legitimate son of the body, and where the sub- 
fetiiuiiou is admitted, the sun so substituted obtains the rights. 


No. Xlll. ZILLAH BARELLA. 

ANSWER. 

A person named Ramionoo leaves directions with his wife to adojit a son, and then dies, 
leaving his father (Ramhury) him surviving. Afterwards Ramhury dies. Tin, widow i/i/rf- 
priya adopts a son Ramcrishna. In this case is the son entitled to take the property of his a- 
doptiny father only or that of his adopting father’s father alsj ? To the above the following is 
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thft reply. A v.'idov; is compolent with the consent both of her hv.shand and fatlt -r-!ii-law to a.> 
(lopt a son hy procuring the ceretnonics of Ilonta or burnt-uli'ering, &c pres(M iln. ' in law to bs 
jieiformo.l by a braliuii’i. Th;; liuht cf the son given who may liave liren aibn ;. <1 in <liie foini 
to the (stab; of liis natural father and his relation to that person will cease, but 1 e i'.c.piiics con- 
reefion with the estate ai;d family of his adopting father by viittie of the ; ioplion. The 
tiliation of a son adopted by a wife is legal and in the lihe manper a son adopted by it daugh¬ 
ter-in-law becomes he;' father-in-law’s grandson. On failure of a principal a substitute is allow¬ 
ed “ As oil is substituted by the virtuous for liquid butter.” 

I'hc sou, sim’s sou and great grandson ; the next in order, according to the doctrine of holy 
saints, succeed to tin estate of a deceased, on failure of the preceding. In tiefaii t of the sue. 
codaneons sr ii and of the tvin son, "randson and great grandsons, “ the wife, and daugiiiers, 
and so forth, on failiu e of tlf first among the.se, the next in order is iudi ed lu ir to the t s.. ia 
of one who so parted fe.r heaven.” The word ‘ son’ includes a r/iven son. uiul thetenu “ on ii.ikue 
of a son” nir aiis in default both of the true and succedaiu.'ous .sons. T le ohjcctioii sh ud.l not 
he raised- that the term son includes an adopted son, but t' at ilic term grandson docs not ;ii- 
clude the adopted son of a son. The son adopted hy a widow is appointed tcj perfur n the fu¬ 
neral ceremonies, and to preserve from extinction the family other father-in-law and liusband, on 
which his right succession is founded, not on relationship. It is declared in the law of inherit¬ 
ance that the heir derives his right to it hy performing benefits towards the deceased. 

Tliat Itamcrislma adopted by Huriprhja with the consent of her husband and father-in-lavr 
sncceedsjo the entire estate of his adopting father and of his firandfuther map hence be inferred; 
both have died without leaving sons, this opinion is agreeable to the doctrines of the Milacsha- 
ra, tlie Viramitrodaiju, the V>javaliara~maiiuelia. and other authorities. 


No XIV. ZILLAH CAWNPORE. 

ANSWl-U. 

Itowa-ishna, the person duly adopted by Huriprlna, is empowered to offer the funeral cak« 
and water at the a[)i>ointed seasons to Ilamhurij arid Ramtoiioo, and being competent to per¬ 
form all the observances of his tribe, becomes an adopted m< lubt r of the lamily and hcirtotlie 
property of Uamhimj and Ramtonoo. This opinion is agi ceahle to the doe trines o ' Menu, the 
Mitacskara, the Dattaka Blimansa, the Datlaka Chandriha, aad accords with the established 
lisa' c of the country. The authority of Vriddha Gantama laid d'owu in the Dattaku Chandriha, 
“ Tlie sons g'i\ en, purchased, and the rest, who are adopted, from those ot his own general l-d- 
mily, by observance of form, acquire the state of lineage {gotratj) to tU« adopter. But the re¬ 
lation of sapinda, is not included.” 

Menu declares, “ A given son must never claim the family and estate of his natural father; 

the funeral cake follows the family and estate, but of him, who has given away his son, the 

funeral oblation is extinct,” 
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No. XV. ZiLLAH MEERUT.. 


ANSWER. 

A person destitute of male issue, previously to bis dcatii, desires liis wife to adopt a son and tliea 
dies. Afterwards bis father approves Ids directions, giving his a.sseut tliereto, and dies before 
he adoption. The widow absequeutly adopts a sou ; that sou is aiititled to succeed to the 
chole estate of both of his (adopting) father and adopfhuj father's father ; as appears from tde 
oimxnentary by CuUuca Bhuita on tlie dociriiie of Menu: —“To thres ancestors xnust U'aler be 
.;iven at tbeir obse™uios; for three (tlie father, liis father, and the paternal great grirndfatber) is 
lie tiuierai cake ordained; (ho fourth in descent is (.he giver of oblations to Iheui, and iheir heirs, 

• ftiiev die witkaat nearer descendants; but the lifth lias no eoueeiu vdlii the gift of the funeral 
< ake.” The meynins of tliis verse is, that to throe, that is, the father, grandfatlu.T, and great 
,: riui<]father, water must be offered; and to the same tlireo must oblations of food be made ; lh» 
(v.i'il; in descent is the offerer of the oblations and libations, but the lifili is not included. Siic- 
. i#:.'.iiieous gvfdtdsous acquire the right of inhewitaucc to the estate of their grandfathers who 
u leaving no male issue. “ By a son, a man concpiers worlds ; by a sou’s son, he enjoys im- 
.iiorU’dity.” The succession of a grandson to his grandfather’s estate is ordained by law. The 
.jliowii;g doctrine of Ba’idhayana is laid down in the FirawM7rotf(/t/a;—“ Participation of 
. ealth belongs to the son be.cotten by a man himself in lawful wedlock, the son of his appoint- 
.1. daugltter, the sou begotten on his wife by a kincman legally appointed, a son given, a sou 
;;,;i Ic bv adoption, a sou of concealed birth, and a son rejected by liis natural parents.” The 
i .it'stlou merely goes to ascertain, whetlur a given son is competent to inherit the wealth of his 
'opting father’s father; yet from the mention of Itamhimfs inteutiou of adopting one of his 
f otlu'i.’s sous, it is presumed that one of these relations is also a claimant ; but it appears that 
lo adoption did actually take place niitil after the death of Bamhiirt/, after which event Ram- 
l ishna was ado|ited. The claim tiierefore of the nephew in opposition to that of the adopted 
IS tolalhj niiyatory and yrowidkss: were it otherwise, all the laws relative to adoption would 
! superceded. 

No. XVI. ZIELAIl SAIiARUNPORE. 

ANSWEIt. 

According to tiw; doctrine of Iho Mi/acs/i«ro, ANB imbeeb am. other authorities, 
lipriya not having made the adoption in the pi’esence of Ramlmry, thi' latter dying previ- 
!v without leaving either sou, gTaudson, or wilie, llamcrishna (adopted after the decease of 
■ ••nhurij) is NOT ENTITLED to succeed to his estate, the rightful heirs being fir.st his brotlici's 
heir legitimate children, and in the event of none existing, his otiier relations, according to 
l ilies of Inheritance. Jluripriga, who adopted Ramerislma with the consent of her husband, 
.aiuc after his death heir to his property; and will be succeeded on her decease by Ram- 
shia. 'riie consent of Ramlmry to the adoption is establ.slied, but, liy reason of the adoption 
; being made during bis life, and likewise as he did not expressly constitute Ramerislma his 
in the presence of a Pmiehayet, the latter caimot obtaiu his property. Had however the 
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adoption been made during the life of Ramhnry, Ramcrishia unquestionably would have been 
entitled to succeed to his estate. 

Mitaeshara :—The wife and the daughters, also both parents, brothers likewise, and their 
sons, gentiles, coguatesja pupil, and a fellow-student, on failure of the first among these, the next 
in order is indeed heir to the estate of one, who departed for heaven leaving no male issue. 
This rule extends to all (persons and classes./’ 


.No. XVII. ZILLAH MOUADABAB. 


ANSWER. 

Ramiomo, (a IliRdoo,) in his last illness and a few days before his death, desires his wife 
Huripriya to adopt a son. JJamtoMoo dies, leaving his father surviving him. Ramhury 

(Ramtonoo’s father; lives about three years after his son (Ramtoiioo) and then dies leaving nei¬ 
ther widow nor child ;—a short time after the death of Ramtonoo, Rainhurrtj hear.s of his (Ranf 
tonoo’s) having left directions with his (Ramtonoo’s) wife (Iluripriy rJ to adopt, a son, and he 
approves those directions. Huripriiji, after the death of Ramliwy, adopted a son R mcris/ma 
(perfectly eligible for adoption) as her own son. There are eleven deiscriptions of sons besides 
him who is begotten by a man himself in lawful wedlock ; among those sous the given son is 
enumeimted. Adoption is only intended to obviate a failure in the ofl'tiing of the funeral obla¬ 
tion to the father and grandfather if they died childless, and for the purpose of creating an heir. 
Under these circumstances, according to the Dhurma Shastra or law of Inheritance, Ramcrkh- 
na, who i.s adopted by Huripriya, the widow of/fan.fonoo, with iho consejit of both her hus¬ 
band and father-in-law (Rumhunj) is competent to present the funeral cake and icater to those 
persons deceased, and they will receive them by him, in consequence of which Ramcrishnt is 
entitled to succeed to the property left by both (Ramtonoo, the husbaixl of Iluripriya, and Ram- 
hury, the father of Ramtonoo,) according to the doctrines of Menu laid down in the Menu Sung~ 
Mta in the 9th chapter; passages one hundred and eighty-five and sis, and also of Vridhee 
hhspaii and Yajnyawalcya. 


A IJTHORITIES. 

Menu: — “ He is called a son given, whom his father, or mother, affectionately give as a sot 
being alike, and in a time of distress, confirming the gift with water. 

Sages declare, “ these eleven sons (the sou of the wife and the rest) as specified to be sub¬ 
stitutes for the real legitimate son ; for the sake of preventing a failure of obsequies.” 

Vridhee Vrihaspa ti :—“ As oil is sub.stituted by the virtuous for liquid butter, so ar« eleven 
sons by adoption substituted for the legitimate son, and appointed daughter.” 

Menu :—“ Not brothers, nor parents, but sons, if living, or their male issue, are heirs to the 
deceased,” “ To three ancestors must water be given at their obsequies, for three (the father, 
his father, and the paternal grandfather) is the funeral cake ordained; the fourth in descent is 
the giver of oblations to them, and their heir, if they die without nearer descendants, but the 
iifth has no concern with the gift of the funeral cake.” 

To the wealth of a childless person, his grandson, of another description, derives a proprie¬ 
tory right ; amongst these, the next in order, is heir, and presents funeral oblations, on faiiar© 
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f)t’ (he preceding; not brothers, nor parents, but legitimate sons, on default of them the illegi¬ 
timate sons are heirs of the deceased. In the C li age, the sons of another description must 
not be taken as offspring but only the son of the body, and the son given; so also in the present 
age a voyage beyond saa and tlie slaughter of a bull at a sacrifice must be avoided. 


No. XVm. ZILLAH FURRUCKABAD. 

ANSWER. 

The doctrine of Karslmayuni declared in the Ilamadii: —“ As many as there may be degrees 
oi forciatliers : with so many, their own forefathers, let sons given and the rest associate the de¬ 
ceased. In crder.their sons with two forefathers, their grandson with ( iS mam) one, (should do) 
Ihesanie. Hie fourth degree is excluded. This relation (of Sopindas) extends to three degrees.” 
1 here is no pai ticular offering for the forefathers on ordinary occasions ; but on the anniversary 
ot the death, the obsequies should be performed with due form for a single ancestor. Theparvil- 
na or double right of a given son should be performed for both his natural and adopting fathers. 
The son, grandson, and great grandsou will perform the rites for the father, grandfather, and 
great grandtather. The fourth in descent his (adopted son's) great grandson is excluded. A 
given son must not coutiue himself to the ceremony for his adopting father but must perform that 
also of his natural father. The obsequies of the forefathers generally should be celebrated in 
ordinary occasions and in the Amavasya, (lull moon.) The following is the comment on the 
doctrine q'( Beva/a treating of the twelve descriptions of sons, made hy Jiniutavahana in tho 
Bayabliaga: —“'1 hese twelve sons liave been propounded for the purpose of offspring. A- 
mong these, the first six are heirs of kinsmen. The true legitimate sou and the rest, to the 
number of six, are not only heirs of tlieir father but also lieirs of kinsmen ; that is, of Sapin- 
das and other relations. 'J'he others are successors of (heir (adopting) father but not heirs of 
collateral relations ( Sapindas, ^c.) A given son is competent to take the heritage and to of¬ 
fer the funeral cake to his three ancestors,” 31eiiu:—“ Of the twelve sons of men, whom Menu, 
sprung from the self-existent, has named, six are kinsmen and heirs ; six not heirs, except to 
their own father but kinsmen.” All descriptions of sons are entitled to inherit from their res¬ 
pective fathers. “ Sons are sole heirs to the deceased.” Menu rejoins; “To three ances¬ 
tors must water be given at their obsequies ; (for three, the father, hi s father, and the paternal 
grandfather,) is the funeral cake ordained.” CuLuea Bhuttu comments on this doctrine to the 
eflect that the succedaneous grandsons derive the right to the estate of the adopting father’s 
father, &c. who dies leaving no male issue. The property of a person goes to his nearest Sa¬ 
p-aula, male or female, on failure of such relative, a given son is entitled to inherit from his a- 
dopting lather’s kinsmen, this is the explanation of the passage of Menu laid down in the M-i- 
taeshara. The doctrine of Menu declared in the Bhugavunta-Bhaskura and Vyavahara-mayu- 
tha ; “ A given son must never claim the family and estate of ids natural father : the fune¬ 
ral cake follows the family and estate, but of him, who has given away his son, the fune¬ 
ral oblation is extinct.” By virtue of the extinction of the funeral oblation the family and 
estate of his natural father ceases, the sam’e rule holds good with respect to his brothers and 
uncles, &c. So also the son of a given son in peiforming his father’s Sapinda-kmana, Parva- 
»«, L^c.-should associate his father’s adopting father, and the same rule applies to his son, 
l .'ie saa.e practice will be followed by a son received according to the Btvyatnus/iyayana form 
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of adoption. Catyayam says, ''^To tliree ancestors must tlie funeral cake be offered.” On failure 
of llie son, the son given inherits from his adopting father’s kinsmen. He is entitled to a fourth 
part of the estate where a son of the body exists. The son of an appointed daughter, the son 
of the wife, a son given, and the rest, are of two descriptions; the absolutely adopted son and 
Dtcy immhayana or the aon of two fathers. Upon which Vridha Yajnyuicalctja and Devala 
say; The Iftcyamushayana sons should offer the funeral cake and water to two separately. 
To two they should offer six By such practice they act virtuously. To two, the 

meaning is to tv/o sets of fathers. The will of the person adopting is essential to adoption. Tor 
this reason the right of succession and filiation are both established. The text of Catyaynna ; 
“ Whatever a woman does by the order of her father, or her husband, or her son, ia commend¬ 
able if done by their desire. Whatever she may be directed to perform, siie should perform 
without loss of time.” As the widow Huripriy < adopted a son {Ramcriskna) with the con» 
sent of her husband and father-in-iaw, that son is enfUted to take the heritage cf both his (adopt¬ 
ing father iiamtouoo, and adopting fatlier’s father Itamhtiry, and to offer the funeral cake to Iiis 
three ancestors. 


No. XIX. ZILLAH ETAWAH. 

ANSWiiK. 

Should Huripriya with the consent o-f her liusband and father-in-law adopt a son, he u'ill 
succeed to the entire property according to the doctrines of Menu and Yajnyawalcya ; Of the man, 
to whom a son has been given, adorned with every virtue, that son aliall take the heritage 
though brought from a different family.” “On failuie of the first arnujig thes ?, the next in or¬ 
der,” &c. Shopld it be objected that Huripriya hcwself is entitled to inherit the estates of both 
her husband and father-in-iaw, and therefore that the son ( Ramcrishna ) adopted by her cannot 
be entitled to succeed; or should it be objected lhatthe widow herself has no right and a. fortiori 
her adopted son has none, from tiie following texts of Nureda and Menu', Among brothers, 
if any one die without issue, or enter into a religious order, let the rest of the brethren divide 
his wealth, except the wife’s separate property. L' t them allow a maintenance to liis women 
for life, provided tiiese preserve unsullied the bed of their lord ; hut if they behave otherwise, 
the bretliren may resume that allowance.” “ Of him who leaves no.son, the father shall take 
the inheritance, or the broiliers.” The following texts are adduced in reply ; “ Let the wife 
of a deceased man, who left no male issue, take his share, notwithstanding kinsmen, a father, 
a mother, or uterine brother be present;” (his is the doctrine of Yajnyawalcya. “ The widow of a 
childless man, keeping unsulhed her liKsbami’s bed, and persevering in religious observances, 
shall present his funeral oblation and obtain (his) entire share this is ordained by Menu and 
others, and by these texts Huripriya is declared competent to succeed to the wealth of her husband. 
The texts reciting the opposite doctrine refer to a case of undivided property between a bro¬ 
ther and widow but not to (bat of a divided estate. Should it be asserted that a widow has a 
light to succeed to the perso ,al but not to the real estate by reason of the following texts; “ Let 
the wife on her husband’s death take his jimoBo/'property but not his real estate. Even 
though she live retired, a woman is not entitled to take real property.” The following texts are 
addticcd in reply ; “ Dying before hi;r husband, a virtuous wife partak- s of his consecrated fire : 
OTf if her husband die (before her, she shaves) his wealth; this is a primeval law, Haying takea 
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ii'fj Kfiveahi!' and immoveahle property, the precious and the. IraseinstrJs, the grains, the liquids, 
aui! the citithes, let her duly offer Iris monthly, half yearly, and other funeral repasts.” By this 
text of Pra/.apatl, the right of a widow to the immoveable property is clearly established, 'fire 
te.its ri citiiig the opjiosite doctrine refer to the case of a polluted widow who is incoinpeteirt to 
inlt; cst lber; al property. liamcrhhna, through his adopting mother Htiripriya, succeeds to (ha 
estate of Rcardonoo. It should not be alleged that he has a right to the estate acquired by 
Ramtonoo only, but not to that of Ramhnry. A son derives the right to his father’s acquisiti¬ 
ons, anil by tirat son agTandson acquires the right to them. Yojnyawalcya. says, “ I’he owner- 
sliip (if father and sou is the same in land winch was acquired by his father, or in a corrody, or 
iM ci'.alieis.” Saould Itamtonoo have been entitled to succeed to the wealth of his fatlier, 
thrc.ugh him Rama iskita the adopted son of Ihiripriya will succeed to the estate also. Ti Jlatn- 
tmi ii) shouid have been excluded from the inheritance of his father on account of some fault, 
■U-, thh c.csa iiaiKcrishita is not entitled to inSserit iVoin Ramlmry. Opinions should be deliver- 
e ,1 according to the respective usages of di.Sl’(,‘ycut countries. “A person must follow the usags 
of the coiiDEi v in which he resides, and the law c.sUvblished for his family, provided he be in« 
siepaJidant.'’ 


jYo.XX. MOORSHEDABADF 


ANSWER. 

In the (Kali) present age from the a.i).sence of (Stiyoon) good qualities, the adoptea son is 
ally entitled io inkerit from his i.dopting father but jiot from the grandfather ; in other words 
Mamerhdii'ta having been adopted in tite present age is ('A’t’er^uo)j) void of good rpualities ; in. 
this case he sbal! eit. i/ take ike heritage of hh father but not of the grandfather. There is no 
yariiciilar docltine v hicii declares iiis right of succession by reason ol'his having been adopt- 
.'d with the smictiou of the 'srundfulher. The doctrines of Nareda and Detala are thus laid 
clown in the t isada-ckinta.auiti. 


AUTITOKITIES. 


I'dircil !!:—" A : oi! Ii( gotten by a man him,self in 'awful wedlock, a sou bpgotien on luf; V'J.f?. 
i y a ki;Ssi>,£-i, ihc sun of a'l appointed daughiei, the son or an tuiniairitd gir*; the son cr aptg- 
biide, aiK! a so.! of concealed birth, a sou by a iwice-inarried woman, a sun rejccied, a 
givi ii bv Ins nidurei pareuls, a son bouglit, a son made by adoption, and a son stll-given 
are declared to bt; twelve sons : amoisg these six are Jieirs to .kinsmen, six not heir.s but kins- 

Devola :—“'Fhosp tiveh e sons have been pro[iounded for the purpose td oilsprins'being sons 
I ' gotten i)Y a man Ininseif or procreated by anoth'-r ma.i or received (ior adoption) or vu.unta- 
sdy given among tiicse, the iirst si.s are Leu’s of kinsnica and other six inherit only from the la- 

tiifcr. 

'i tit- doctrine of 3Ienu is cited bv Vaihusputi Misra in iheVivada-uh'uitamarti., wnich doctrine 
in ;'!-, ar .s Uiut c giv ii son is one of .he first six. Afcovding to tnis enumoiatioii, a given sou 
1 . ry ii'i.eiituoiis uis iutber’s colla'.ciai k.iisnen (Sapindas) but l.i# niicccsSiCM; should be iiin.ifed 
ij tl.o case of his being endued with good qualities and not otherwise ; tins inierpretation is 

J 
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not clearly expressed in the Vivada-chintamani, but in the Mitacshara there is the foUbwing-pas-* 
Sage, 

Although Menu having premised two sets of six sons, declares the first six to be heirs and 
kinsmen and the last to be not heirs ; the true legitimate issue the son of a wife, a son given, 
and one made by adoption, a son of concealed origin, and one rejected (by his parents , are the 
six heirs and kinsmen. The son of an unmarried woman, tlie son of a pregnant bride, a son 
bought, a son by atw'ice-married woman, a son self-given, and a son by a Sudra woman, are six 
not heirs but kinsmen. That must be expounded as signifying, that the first six may take the 
heritage of their father’s collateral kinsmen (Sapindas and Samanodicas) if there be no nearer 
heir; but not so the last six, “ yet” the variation which occurs in the institutes of Vasishtlia and 
the rest, respecting the enumeration must be understood as founded on the difference of good 
and bad qualities; in consequence of which the author of the Dhurmaruinceya Dayabhaga did. 
not cite the passage of Menu in his work but used the doctrines of Bevala, &c. by reason of (hff 
absence of good qualities in the present age. 


No. XXI. ZILL-4n BEERBHOOM. 

ANSWER. 

Hamtonoo dying, and leaving no heirs of his body, and Ramhurylds, father shortly after like.' 
wise dying childless, the son adopted conformably to the Hhastras by Ramtotioo, succeeds to all 
the property both real and personal (whether derived by descent or otiierwise aeqaired, both of 
his adopting father and of his grandfather since by adoption the filiation of the son is created 
complete in every respect. This is the doctrine of the Dayabhaga, Duttaka Durpuna, and other 
authorities current in Bengal, 

AUTHORITIES. 

The doctrine of the Calica-purana is thus laid down in the Dattaka Durpant: “ He, O Lord 
of the earth; on whom the ceremonies should be performed under the family name of his fa¬ 
ther, is not deemed a son until the ceremony of tonsure have been compleled ; he becomes tbei 
son of another, under whose family name it is performed.” 

They take the whole estate of a father, who has no legitimate is,sue by himself begotten, 
but, if there be a true son, such of them, as are of the same tribe with the father, take a third 
part, this doctrine is declared in the Dayabhaga. 


No. XXII. ZILLAH DINAGEPORE. 


ANSWER. 

Ramtonoo (a Hindoo) in his last illness, and a few days before his death, desires his wife fo 
adopt a son ; Ramtotioo dies leaving Lis father (Ramhury) him surviving. Rdmhury ( Raitf 
toKod’s father) lives about three years after his.son f/iamfo/mo,; and then dies leaving neither 
widow nor child. A short time after the death of Ramtonoo, Ramhury hears of his (Ramtonods) 
having left directions with his (Ramtonoo's) wife to adopt a sou and he approves of those oli- 
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tactions. Children of the brother of Ramlmry were brought to Ramhmj in order that he might 
sliuse one for adoption. He selected one of the children to be adopted by Iluripriya (Ram- 
iomo’s widow) but its adoption was prevented by the death of its father [Ramhurys brother.) 
Ramlmry spoke of his intention of getting Huripriya (the widow oi' Rcmttmioo) to adopt this 
child, and he (Ramlmry) &her that disappointment spoke of his having ttusled \o Iluripriya 
(Ramtonods widow) to select a proper person for adoption. Iluripriya, after the death of Ram- 
hury, does Select a proper person. In this case that son has a right to the property real and 
personal left by both the father Ramtonoo and grandfather Ramlmry, because Menu and others 
have said, “ On failure of the son, the grandsons have the right of succession,’’ So in default 
(. t a legitimate son the adopted son derives a right of inheritance. 


No. XXIII. MOORSHEDABAD CITY, 

ANSWER. 

According- to law, Itnmcruhna succeeds to the estate of Ramtonoo his adopting father, and 
also to that of Ramhury his adopting father's /aZ/rcr, w ho died leaving no children ; because 
Ramcrishna is entitled to present the funeral cake to his grandfather, &c. 'I’he grandfather 
gave permission to Huripriya to adopt a son, consequently the son so adopted shall inherit 
from him ; this opinion is agreeable to the doctrine of Menu who holds the first rank among le¬ 
gislators. 31etm having premised two sets of six sons, declares the given son is one of the first 
six who are both lieirs and kinsmen, but it appears tVoiu the doctrine of Revula laid down in 
the Rayabhaga that in the enumeration of the twelve sons, he having taken the given son from 
the first six w'ho are heirs of kinsmen, that is to say of the collateral relations, &c. places him a- 
.nioiig the number of the last six, who inherit only from tlie father but not from collateral relati- 
ors, &c. As this doctrine contradicts the authority oi Menu, therefore it is a settled rule that 
the given son shall not be debarred from the iuheritanee of his grandfather, who left no legiti- 
w.ate issue by himself begotten. 

AUTHORITIES. 

3Ienu:-—“ Of the twelve sons of men, whom 31eii>i sprung from tlie st lf-cxistent, has nam¬ 
ed, six are kinsmen and heirs ; six not heirs, except to iheir own Father, b it kinsmen. The son 
begotten by a man himself in lawful wedlock, the son of his wife beg<)ll( n in tiie manner before 
mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose pa- 
renis cannot be known, and a son rejected by his natural parents, are the six kinsmen am! heir.s. 
I’tie son of a young woman unmarried, the son of a [)regMa!iL bri .'e, a .son bought, a son by a 
swict- married woman, a son self-given, and a son by a Xudra, are lae six kinsmen, but not heir,s 
in cojiai.erals.” 

t rikaspati ;—Mcnu holds the first rank among legislators, because he has expressed in his 
code the w hole sense of the Veda; no code is approved, vY.hidi contradicts tile sense of any law 
promulgated by lUenu, 
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iV, ZILLA ll EU:NGP0EE 


ANSWER. 

A woniau Iiaving by litir Iitisband’s desh'e, and witli the consent of her father-in-law, adopt* 
ed a son, such son succeeds to tdi the property real and peisonal of kis adopting father and al¬ 
so of his adopHmj father's father, should the latter have no lineal male descendant. This doc¬ 
trine is agreeable to law. Authorities laid down in tiie Duijah/iagn. So Bevala, after having 
described the twelve sons, expressly declares, “'Iliese twelve sons have been propounded lot 
the purpose of offspring; being sorts begotten by a man hlrajelf, or procrea'ed by another man, 
or received (for adoption or voluntarily given. Among these the first six are heirs ot kins¬ 
men, and the other six inherit only from the father. Tua true legit mate son and the rest, to 
tire niiniber of six, are not only heirs of their latiiar, but also heirs oi kinsmen ; that is, of ba- 
and other relations; the others are successors of tlrcir adopting father, but not heirs 
of collateral relations (Sapindas, i^c.) They take the whole estate of a fa irer, who has no legi¬ 
timate issue by himself begotten.” Menu: —'* 1 he sou begotten by a man himself in lawlul 
wedlock, the sou of his wife begotten in the manner before m. ntioned, a son given to him, a 
pon made or adopted, a son of concealed birth, or whose real father cannot be known, and a 
sou rejected by ids iiaiuial parents, are the six kinsmen and heirs. The sou of a young wo- 
iinrn unmarried, the son of a pregnant bride, a son bought, a sou by a twice-married wuiuan| 
a son seif-given, and a son by a Hudra, are the six kinsmen but not b^irs to collaterals,” 


No. XXV. ZILLA H R-AJSHAHY. 

ANSWER. 


Tiie commt of the hiiiband is indispensiblc to the validity ot (he adoption, but luat of tli« 
I’ather-iu-law is superfluous. Eamtonoo dies, leaving directions with bis wife to adopt a son, 
and his father Rnu.n/rjo-// gives his sanction to the adoption and then dies; consequently tiic 
adoption of Ramcnslma is valid, but the adoption confers ou Samcrvdma no title to the pro¬ 
perty of his .'rimsmeft, that is of ('(S'apfnda.sj collateral relations. In this case according to tlu.; 
doctrine of Jimuta-eahana (the author of the Dayabhaga) Ramcrkhiia cannot succeed to the estarr; 
of Ramhvrg but is entitled to that of Ramtonoo alone. The authonUes fur this are the doctntie.fi 
(jf Vasishtha and Bevala as quoted in the Oodsahatutwa and Bu^abdaga. 


AUTHORITIES. 

« A son formed of seminal fluids and of blood, proceeds from his father and mother as au 
effect from its cause, both parents have power for just reasons to give, to sell, or to desert 
him; but let no man give or accept an only son, since he must reiiiam to ra.ise up a piogeiiy 
for the obsequies of ancestors. Nor let a woroaflu give or accept a son, uuiess wUh the assea. 
of her Lord. He, who means to adopt a sou, must assomole his kiusjien, give hiimole 
to the king ; and then, having made an oblation to fire, wllh words from the Veda, in the e.uhit 



APPENDIX- 


xxxvii' 

of his dwelling house,” &c. The wife has unquestionably power to give or receive on gift a son 
with permission from her husband. 

“ In a partition among sons of the wife and the rest with a true legitimate son, such of them, 
is are of the same class with the adopting father and superior by tribe to the true son, whether 
I hoy be the sons of an appointed daughter, or issue of the wife, or offspring of an unmarried 
tkmsel, or secretly produced, or abandoned (by tlie natural paren s,) or received with a bride^ 
or bom of a twice-married woman, or given, or self given, or made or bought; shall be entit- 
ied to the third part of the share of a true son.” So Denala, after having described the twelve 
;-0!i8, expressly declares, “ These twelve sou.s have been propounded for the purpose of off¬ 
spring ; being sons begotten by a man himself or procreated by another man, or received (for 
.tdoption;. or voluntarily given. Among these, the first six are heirs of kinsmen, and the other 
t.ix inherit only from the father. The true legitimate son and tlie rest, to the number of six, are 
(iot only heirs of their father, but also heirs of kinsmen, that is, of Sapindas and other relations- 
The others are successors of their adopting father, bot not heirs of collateral relations ('Sopindos, 
Sic.) The authors of the Vivada-rutnacara, Mitaeshara, and Vivada-chintamani reconciled the 
Uifi’erence between Devala, Menu and others, by referring to the distinction of an adopted son’s 
f>eing endued with good qualities or being of an evil disposition ; but none of the books above 
vjuoted explain wherein this virtuous disposition consists, except the Vivada-bkungamttbu,\nyr\d<i\i 
i) is declared to be constituted hg liheralitg, reading the Vedas^ and a strict observance of rcli- 
uious duties. Following the doctrine of the Vivado~rutnacara, should Ramkriskna be endued toith 
t.ke qualities above described, he is entitled to succeed to the estates of Ramtonoo and also of Ram- 
burg, This opinion is supported by the doctrines of Menu and Raudhayana laid down in the 
Vivada-rutnacara and other works. 

“ Of the twelve sons of men, whom Menu sprung from the self-existent, has named, six are 
kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The son begotten by 
a man himself in lawful wedlock, the son of his wife begotten in the manner before mentioned, 
,1 son given to liira, a son made or adopted, a son of concealed birth, or whose real father can¬ 
not be known, and a son rejected by his natural parents, are the six kinsmen and heirs. The 
5-Oii of a young woman unmarried, the son of a pregnant bride, a son bought, a son. by a twice- 
snarried woman, a son self-given, and a son by a Sudra, are the six kinsmen, but not heirs to 
«ollaterals. Participation of wealth belongs to the son begotten by a man himself in law- 
id wedlock, the son of his appointed daughter, the son begotten on his wife by a kinsman le¬ 
gally appointed, a son given, a son made by adoption, a son of concealed birth, and a son re¬ 
jected by his natural parents. Consanguinity, denoted by a common family appellation, be¬ 
longs to the son of an unmarried girl, the son of a pregnant bride, a sou bought, a son by a twice- 
married womau, a son self-given, and a son of a priest hg a Sudra.” 

The doctrine of some sages, that a given son, is an heir to kinsmen, must be considered 
v/rIi reference to the. distinction of his qualities, good and bad, since the excellence whxh is 
■'.onstituted by charitable gifts, or fondness for reading the Vedas and the observance of religi- 
iius duties, is the cause of liberation from the bonds of sin. 

Where the discrepancy .exists between the Dagabhaga on the one side, and the Vivada-rat- 
ftttcara, &c. on the otiier, it is proper to admit the doctrine of the Dagabhaga throughout the 
Province of Bengal, but not of the Vivada-rutnaeara and of the other treat'ses, 

s 
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No. XXVi. ZILLAH BHAUGULPORE, 

ANSWER. 

A person named Mamfonoo dies, Imving expressed Ids consent to his wife to adopt a sonJ 
This widow, Iluripriya, with the sanction of her father-in-law Ramhm-y, adopts a son (Ramcrish- 
nn,) who is endued with good qualities and of her own class. As the, filiation of the son so a-, 
dopted is established by the consent of Ramtonoo, so by the sanction of Ramhury he becomes' 
his grandson and is competent to perform the Parvana or double rite. Ramcrishna will succeed 
to the property both of Ramtonoo and Ramhury. 

'I'his opinion is conformable to the doctrine contained in the Vivada-rutnacara, Menu, JDwa^ 
yeelarrtirnaya Perishishtha, Daiiaka^chundrika, Daltaka Mimartsa, Mitacshara, Viramitrodaya^ 
and other books. 


AUTHORITIES. 

Menu: —“ Of the twelve sons of men, whom Menu, sprung from the self-existent, has named, 
six are kinsmen and heirs ; six not heirs, except to their own father, but kinsmen. The son be¬ 
gotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before 
mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose real 
father cannot be known, and a son rejected by his natural parents, arethe six kinsmen andheii's. 
The swi of a young'woman unmarried, the son of a pregnant bride, a son bought, a son by a 
twice-married woman , a son self-given, and a son by a Sudra, are the six kinsmen, but not heirs 
to collaterals.” 

On this Culluca Bhutta thus comments in his avork entitled Munwartha Mooctavalee; “.Menu, 
sjirung from the self-existent Brahma, and first of the fourteen Menus, among these twelve sons 
of men, whom he has named, tlie first six are pronounced kinsmen and heirs to collaterals, tha 
result is, that, as kinsmen, they offer the funeral cake and water to Sapindas and Samanodaeas, 
and as heirs, they succeed to the heritage of their collateral relations, on failure of male issue, 
as well as to the estate of their own father. The last six may not take the heritage of any ex¬ 
cept of their own father ; but they participate in his wealth and offer the funeral cake and wa¬ 
ter, &c. In the enumeration of the son of the body and the rest, six are heirs to kinsmen; the 
son of a young woman unmarried and the rest are not heirs but kinsmen.” 

Mitacshara : —“Although Menu having premised two sets of six sous, declares the first six 
to be heirs and kinsmen ; and the last six to be not heirs but kinsmen, yet the first six may 
taka the heritage of their father’s collateral kinsmen (S'qnudas and Samanodaeas) if there be 
no nearer heir; but not so the last six, however, consaiigainity and the performance of theduty 
of offering oblations of w ater and so foith, on account of relationship near or remote, belong to 
both alike. The word ■ ( Dayada) heir” has reference to the right of heirs on failure of sons. 
The variation which occurs in the institutes of Vasishtha and the rest, respecting the enumerati¬ 
on of the sets, must be understood as founded on the difference of good and bad qualities.” 

Yiramitrodaya. 

The doctrine of Baudhatfana laid down in the Vioada-rutnacara, 4'e.—Participation of 
wealth, belongs to die son begotten by a man himself in lawful wedlock, the son of his appoint- 
€d daughter; the son begotten on his wife by a kinsman legally appointed; a son given, a soa 
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made by adoption, a son of concealed birth, and a son rejected by bis natural pareutsi Coin, 
sanguinity, denoted by a common family appellation, belongs to the son of an unmanied girl, 
the son of a pregnant bride, a son bought, a son by a twice-married woman, a son self-given, 
and a son oi ’a priest bp a Sudra." 

Vii'adu-nitnacara : — “ The doctrine of one holy saint, that the son given, is an heir, to kins¬ 
men,—and that of another, that he is not such heir, are to be reconciled by referring" to the 
distinction of his being endued with good qualities or otherwise; by some it is held that although 
lie be of the same family^ yet he can never succeed to his kinsmen ; but Lucshcedhur declares, 
them to be heirs of kinsmen.” 

Viramitroduya : —<' The difference which is observable in the docirine of Harit i, respecting 
the son given, the son made, and the son rejected by his natural parents as heirs of kinsmen, 
must be reconciled with reference to the distinction of their being of equal class or otherwise 
and endued with qualities good and bad.” 

“ In the same manner, the doctrine of one holjr saint, that the son given, is an heir to kins¬ 
men,—and that of another, that he is not such heir,-—are to be reconciled by relening to the 
dislinclion of his being endued with good qualities or otlierwise. Some contend that he is heir 
to kin.sintii, as well as, to the father, from the use of (he words “heirs to kinsmen;'’ and on ac¬ 
count of the particle “ only” in the phrase, “ of the fatiier only” occurring in the passage sub¬ 
joined) others contend that he is heir to the father only. “Of these, ilie first sis are heirs to 
kinsmen : tlie other six of the father only.” But the variation, from the son git en, being enu¬ 
merated higher, and lower in the order of inheritaiice, by different sages must be obviated by 
the distinction as to Itis qualities good and bad. “ The adopted son is entitled to jifesent the 
funeral oblations to the parents of his adopting father and so forth, this is declared in the Dat- 
taka-chandriha by Deviindu-hhaltu” 

Dattnka Mitnansa Now the purpose of the husband’s sanction, is that the filiation, as 
son of the husband, may be complete, even by means of an adoption made by the wife.” 

There is a particular authority for the performance of obsequies to be made by a given son 
while a true legitimate son e.xists. The son of the body, a son of an appointed daughter, the 
son, begotlen on the wife by a kinsman legally aopoiiited and the son given, these are compe¬ 
tent to perform a Parvana or double rite ; (his opinion is conformable i:o law. Among the sons 
ofa differeiit family the filiation and line-rge of a given son is established—In the celebration 
of offerings due to a given son deceased, the funeral oblations will he made to his three ances¬ 
tors, his adopting father, gran father, and great grandfather ; if his father be alive, the enume¬ 
ration of three ancestors will be made .'iom his grandsire.—“ Funeral cake follows the family 
and estate^ but of him wlio has give i away ids sou, the funeral oblation is extinct.”—This is 
laid down in the DwayceUi purishisktci by Cashiib Misrn .—Tiie son grandson, and great grand¬ 
son, are entitled to pnform the Parvnn or double rile.—I'lic son of ihe body, a son of a wife, 
a son of an appointed daughter, and the son given, are tiilided to perform the ceremony alrea¬ 
dy named, but not the son made and the rest. Their iiiiation is how^ever established to their 
adopting father and Uiey are not the grandsons of their adopting fatlir-r’s lather, dio is not their 
grandfather. They are only nominal sons, according to some aritliovities. I should not be ob¬ 
jected that given sons are incompetent (o peiform the Pmnmia or double rite by reason of their 
not being of the same family with the adopting father as lli son of the body, lire son of the wife 
and the son of an appointed daneb'er are, “A given son must never claim the family and es- 
tate of his natural father,” From tiiis and other similar texts, the family and almost the lineage 
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of rtic given son is deciaved to be changed; he acquires a lineage up to the sixth in ascent frota, 
Ills adopting father. This exposition is declared by Vackenpati misra in the Dwayeeta nlrnaya 
Vriliaspati: —No code is approved, which contradicts the sense of any law promulgated by 
Mem. 

Under the circumstances above stated Ri ma'isjinif. should he be of equal class and endued, 
teith good epialities, will doubtless succeed to the estates both of his adopting father Ilaintoiioo^ 
and his adopting father’s father Ranihurg. 


No. XXVII. ZILLAH PURNEAH. 

ANSWER. 

VV’hile Ramcrislina lives, he is competent to present the funeral cake to the ancestors of his 
adopting- father and when he dies, he partakes of the oblations offered to them and he is also 
entitled to perform the 'Pa.rvana or double rite. By reason of the consent of Ramtonoo, Ram.- 
criskna becomes his son, and (through him) grandson otRamhury, and succeeds to the estates 
of both the deceased persons. The Dayabhaga, Duyatntwa, &c. are received in the schools 
of law in Bengal. The Vivada-chintamani, Sroddha-cliintamani, Vivada rutnacara, &c. in those 
of Mithila, This opinion is agreeable to (hat of several commentators. 

ADTHOrvlTIES. 

The dbctrine of Menu cited in the Bayahhnga, Dayatutwa, Vivada-rutnacara, &c. "Tothrea 
must libations of water be made, to three must oblations ot food be presented ; the fourth in de-* 
scent is the giver of those offerings; but the fifth has no concern with them.” And “ to the near-. 
»-:st kinsman (Supinda) the inheritance next belongs.” The meaning of the first verse is stat- 
eo in the Muriwartha mooctavalec; “ T'o three, that is the father, gTandfalher, and great grandfa-* 
Ihcr, water must be offered and to the same three must oblations of food be made ; the fourth in 
descent is the offerer of the oblations and libations, but the fifth is noi. included, therefore subsi¬ 
diary grandsons' acquire the right ofiiiheritance to the estate of their gramifatiiers, who die leaving- 
no male issue.” The fifth in descent, not being connect! d even byasingle oblation, is nottheheir, 
so long as a person connected by a single oblation, whether sprung from the father's or mother's 
famtUr, exists ; this explanation is given mXhe Dayabhaya. It is laid down in the Vivada-rutn-ica- 
To that, “if there be no true or subsidiary son of a deceased person, his nearest kinsman iniierits, 
&c.” The texts of Jiavd/iaijana quoted in the Dayabhaga, Dnyatutwa., &c. “ The paternal great 
grandfather and grandfather, the father, the man himself, his brothers of the whole blood, Ids sons 
by a woman ot the same tribe, his son’s son and his great grandson : all these pai taking of undi¬ 
vided oblations, are pronounced Sapindas. Those who share divided oblations are called Sacuh 
yas. Male issue of the body being left, the property must go to them. On failure of Na/)i«d«s or 
nearer kindred Saett/yos or remote kinsmen are heirs.” The following passage is cited by i?«- 
yhoonundona Bhuttacharjya in ihe Dayatutwa and also in the Dayabhaga:'’ Since the father and 
certain other ancestors partake of three funeral oblations as participating in the offerings at ob¬ 
sequies ; and since the son and other descendants, to thenumberofthree, present oblations to the 
deceased (or to be sliared by bis manes) ; and he, who, wdiile living- presents an oblation to an 
encestor, partakes wlieiii deceased.” The following is the doctrine of the sages laid down in the 
‘iruddha-chintumani and ether books of law; “ A sou of any description must be anxiously 
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i>y otic. uJi.'i lias noiio : fur the sake of the funeral cakr, walor, and s>oicmn rites ; and 
f\-r i!i<.! celolirity <;f his iiiiino.'" The following; test of YajiiiiauMli'ya laid down in Iho Vivad-!.- 
c't i:Unnimi, &c:. “ 1 hat son, whom his father or his itto'her, with her liusbaitd’s as-ient, civt-.. to 
aiiolh-. r, sliu:! bet cunsiilered us a sou "iveii.” The doctrines of Jilcuu dec'atcd in ilie Vivada- 
r.i!'UU('rc, iV<r. “ .[le is called a given son, whom his futlier or ir.other affeetioiial !y kiyc s as 
;t .-OP, ln-iiig alike, and ill a time of distress, conrirmiiig the gift with water. A son given, 
n; list never claim the fa iiiily ami estate of his natural father: the funeral cake foliows (he 
fuiiiiiy and estate, hnt of him who liaseiven away hi.s son, the funeral oblation is extinct.” “A 
{leisou at the linic of distress iiiay give a s-jit to a liiaii dcsiiiiite of male issue.” This passage 
.» tlla..(rated in the VbMila-t'tilu .tMra ; “Tlio oftcriiig of the funerui oblations ccas'g.” This 
ii.i.ss.ic'e 1.-'illustrated in tlie Vir •■milrudaiia. Jt is declared in the OouvaUatuUcu; A given 
Svin is iticotiipc'.eni to iiilierit iVotii liis tialural fr.ther and to pciforiii his obsequies, but he 
follows the family, <.S;c. of his ado|><iog father.” The relation of a aiven son docs not cotitinoe 
wtili the fa 'lily of his natural lather and ho never luirurkes of a share of his estate. A given 
soil is neither entitled to perf .iin tli. obsequies of his natural father nor to jirosrnt the ftitic-ra! 
oblation of food to liini, but lie is cooi'ieiciit to oiler the funeral oblation to his adoptin;;' wiil.-cr 
and to obtain the heritage and linoage <if that person. This is the exposition of ShntHtdLt^inKttii. 
It shi.'itUI Kot be ohjccted (hat the givtn .sons are iiicoiiipctcnt to priform the Pui‘ta::a or 
d'tuhle rile by reason of ilie'r not hein-jr of the sanio fatiiily with the adopting I'uihc-rs as the 
•sou of the liudy, the son of the wife, and the .son of an appointed datigliter are, “ A given sou 
asust never claim llte iaiuily and estate of ht.s natural fatitcr.” Vroto this and other .siniilar 
texts llte family and ahuost the lineugc of the given son art. d^ciared to Iv.a tdianr.'ed. lie ac- 
(pilres a lineage up to the sixth in ascent from liis cdopiiiig faliicr. This exposition i.ssdfciar* 
.j.I by Vav.'ir.ip iU m'sra in lltit ’Uxif.ie.Ha-iiirmyu. T.ic coiiini -uial.'ir.s .say, Tim son of the body, 
the son of an appointed daiightor, the son begotten on the wife by a kiiisiitan legally appointed, 
and the so:i given, these four are competent to perform a Pui'vatia or double rite. Among tlio 
siiiiS of a dilTeieiit family the lilialioii and lineage of a given son is e.stiUtii.shed. In the colrbra- 
ii.iii of oil'erings »l«e to a given son deceased, the fiiiieral obladoiis wi.l he iiiitde to his tlircn 
.ineestors, his adopting father, gi'andfalher, and great grandfiii.her. li his father be a! vc tho 
v.'uMeratioii of (lie»e throe ancestors will he made from his grandsirc. “The fuiicnil cake follows 
il:c fa iiily and estate, but of him who has given away lii.s son, tho fniicral oblation is ex'.inct.” 
This is l.iid tlowa in thy iiinayvrfa-jnirinhiMa by CWitt'* tiiUin. Vajayawfiictfa having ennsne- 
■ ate.! the twelve sons of me i, tlcelan-s ; “ 0 :i failure «l liio.se first nieiitioned, the next in or« 
.! . gi/c the fniioral cake and claim the liciirase.” Tint doctrine of FtstiAi'/ra dccland in the 
I icitJa-mlnscara ; ‘ A son, f.iriuc I oi’seiut'ialfluids .•mtlof blood, procvod-vd from his falborainl 
■m.rt.Was an cflbci fr.ttii i;s cause : boili parents have power foi jnsi icuxons to give, to sell, or 
'o d lif'.tl him ; but lot no inan give or accept an only son, since he must remain to laisc up a 
iiog:-:- y for the obsnjtii. s of .mce.slor?, '.or h t a woman give or •'.cce pt. a son, unless with tlio 
ts jtiit of her lord.” .■\ inother is c .mpeti iit to give Iter son in the lilu-tiaie of her hnsltaiid anti 
•A ;ib his coiifient, &c. this, is !..<• t-Xii.anatioii of the Virad-:t raliitirarn. B-dli the father anil 
’.uodier arc jointly entitled to give a son, hiii there is a special ordinance deciui ing that it mother 
s enr-j.ttleiit to give a s.m in tlie life time of lur busb'tuii and with his consent; so also even 
f lie Ij.: <1. ail. ‘‘ He who means to adopt a son. amst assemble liis kin.smeii.” This t.s the ex- 
.11 .i:ioii of VaJic.sp.:ti tnitra qiiot-rd in the irrtvJdiiu-::h'id.amaiu. It is declared in the Daituka 
'i.tjuumu ; “ N'o.v ilie purpose of the h;ish-i;n!'s sanction is, that the iiiialion, as S'.U of the hus» 
-i.nd may be ceicplclc, evea by uicaus of c:j ail tpiioa, inaUi. by the wife.” 

K 
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No. XX¥ill, PATNA PROVINCIAL COURT OF APPEAL; 

ANSWER, 

Ramfotioo, iwo or tliree days before bis cleat!), desires his wife IJnripriifa to adopt a sod, 
and then dies. Afteru’ai'ds his (Ramioiwo's) father (Ramhvry) who has neithfjr widow nor child, 
dies, leaving directions with his daughter-iii-iaw Ihiripriya to select a boy from among his bro- 
tiler’s soiis and to adopt him. Iluripiiya adopts a son, Ramcrislma, (tit for adoption,) in due 
forra ; that son becomes the son of It ritiimoo and grandson of liamhury, and inherits the estates 
left by hoilt, the duceasad peraaits. 

AUrilOTlITIES, 

Menn : —“ A given son must never claim the family and estate of his natural father, the 
funeral cake follows the family and estate; but of him, who has given away his son, the fu¬ 
neral oblut on is extinct.’’ “■ To three ancestors must water be given at their obseejnies; for 
three (the father, his father, and the paternal grandfather, is the funeral cake ordained ; the 
fourth in descent is the giver of oblations to them, and their lieir, if they die without nearer 
descendants ; but llie fiftli has no concern with the gift of the funeral cake.” 

To the nearest Sapitida, male or female, after him in the third degree, the inheritance next 
belongs. 

Devala :—“ A father, a gratulfather, and a groat grandfather, assiduously cherish a new bore 
son, as birds the holy fig tree. 

No. XXIX. ZILLAH BEHAR, 

ANS'tVER. 

A person named Ramtonov, two nr three days before his death, gives permission to his wife 
to adopt r son and then die.s. Atterwards liumkmy (the father of Ratntonoa. desires his daiigh- 
lor-iii-iaw to adojit a son among his brother’s olfspring' and also dies. The daughter-in-law, 
according to tire forms established in law for adoption, adopts a son : that son so .adopted is 
fintdlcd io inherit the estate both oj' Jtuintonoo and, Itumhvry. 

AUTHORITIES, 

Meini ;—“ Of f],g man, to whom a sou has been given, according to a subsequent law, adorn- 
fid will) every virtue lliai, son shall take the heritage, though brought from a diti’erent family.’’' 

Ciitijnipma and Lay eacs’iee : —-“They who present the funeral oblations willtulie the estate 
of those. In whom such oblaiioiis are offeied.” 

Menu: —“ Io three ancestors innsl water be given at their obsequies ; for three (the father, 
his faihtr, and the pate} nal giandiath. r,) is the funeral cake oidained; the fourlli in descent is 
the giver cl oblatir ns to rhcin, and then' heir, if they die widiont nearer descendants ; but tiie 
lifdr has no concern will) ihe gift, of the funeral cake. To the nearest Sapinda, male or fensale, 
aitei him in tlic third degi'ce,, the iiihcrit;uice.next belongs.” This opinion is siqrported by the- 
Mitaahara, ViramUrod(iy:t, and other authoriiies. 
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INo. XXX. PATNA CITY. 

ANSWER. 

Ihiripriya, tlie widow of Ramtonoo, having hy permission from her husband and father-in-law 
accoriiiiig to the ruies ordained for adoption, adopted a son named Ramcrishna, for the oft'spring 
of her husband, tliat son becomes by virtue of such adoption the grandson of Ramtonoo s fatliei 
( Ramimry) and succeeds without doubt to the estate of Rnmhury on fail me of legal heirs. This 
is ostablislied by a [lassage of Catyayana quoted in the compilation entitled Umigraha-ruinaca- 
ru; “ A son, gTiiridson, and great grandson, I'.ave equal claims to the estate of their progenitor 
and ftiriher by the doctrine of “ To three ancestors must water be given at their obse. 

qiies; for three (the father, his father, and the paternal great grandfather,) is the funeral cake 
oriiained : the fourth in descent is the giver of oblations to them, and their heir, if they die with- 
Oiii nearer descendants; but the lii'th has no concern with the gift of the funeral cake.” This doc¬ 
trine is not only ordaiiu d for the right of succession of the true legitimate son begotten by a man 
liiniself, g'landsou, and so torlli, but also of the (Gowna) succedaneous son, grandson, &c. In this 
case a siiccr'daneoiis grandson shall be entitled to succeed to the estate of his grandfather, should 
he die If aviiig no iegitunate son. “ By a sun, a man conquers worlds ; by a son’s son, he enjoys 
immortality; and afterwards by the son of a grandson, he reaches the solar abode;” consequent- 
Iv Ramcrishna will succeed to the estate, both of hi.s adopting father and of his adopting father's 
i'alher. 

No. XXXL ZliXAB PAMCllUR. 

ANSWER. 

If a son be adopted perfectly eiigihle for adoption, that son is to present the funeral cake 
and to take the heritage of his adoptiiiy j oilier and also of kh adopting father s father. 

AUTHORnA. 

The doctrine of Yojnyawa’cya as laid down in the H'litacshara, Viramitrodaya, &c.—“ A- 
niong these the next in order is heir, and piusents luiieia! ohialioris on iuilure of the pireced- 

No. XXXll. ZILLAII SARUN. 

ANSWER, 

.A person named Ramtonoo, desires his wife IJnripriyato adopt a son previoushAo his dcatii, 
ami then departs for Iciiven ciiibbess leaving his fata, r, Ramhun;, iii n surviving. It-.sm'inry af- 
(I'i'.varils gives por!nis.'‘iv}a to Ins datigh cr ia-lavv to adopt a sou aitd eats .llis (langli'er-in-law 
liiuls a boy perfectly t ligible for adoption and adopts him. ,ln tb- . ('"se the son t Hamer iskua] 
-ic adopted, entitled ii) thepropcj'iy, real andpersatit'. Iiolh oj .Rumh’ay and liamlonoo. 
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AUTflORITIES. 

Menu Not brotliers, nor parents, but sous, if living, or their male issue, are heirs to th@ 
deceased.’' 

Yajnyawalcya;—^ That on failure of the best, the next best shall offer the funeral cake auet 
possess the heritage.” 

Viskwi :—The three, the son, gTaiiilsoii, and great grandson, will perform the Parvana or 
double rite, and will take the heritage.” 

i?afflcrjs/i«a being adopted by Huripriya, with the consent of her father-in-law Ramhiiry, and 
husband Ramtorwo, will succeed to the voealth, tvliet’ier real or personal, oj both his udoptiuy father 
and adopting father s father. 


No. XXXIII. ZILLAH SHAHABAD. 

ANSWER. 

A person named Ramtonoo, inhabitant of Bengal two or (liiee days before his death directs 
liis wife to adopt a son and then dies. Afterwards his (Ramlonnn's) father gives perniis.sioii to 
bis daughter-in law to adopt a boy among iru (Ramhury’s) brother’s sons and also, dies. 
hury's daughter-in-law subsequently adopts a son in due form ; that son ivill take the wealth of 
hnth llanUonoo and Itamhwry, 

AUTHORITIES. 

Menu: —“ Of the man to whom a son has been given, adorned with every virtue, that son 
ihall take the heritage, though brought from a different family.” 

“ To the nearest Sapindas, male or female, after him in the third degree, the inheritance next 
belongs.” 

Ilarita: — “ By a son, a man conquers worlds ; by a son’s son, he enjoys iirmortality; and., 
ai.erwards, by the son of a grandson, he reaches the solar abode.” 

li.:-! opinion is delivered according to the doctrine of the Mitaeshara, Viramitrodaya, and 
nther authorities. 


No. XXXIV. ZILLAH Ti R HO01\ 

ANSWER. 

A person named Ramionoo, two or three days befo.-e his death, dKsire.s his wife to adopt a 
son and then dies, liis tatber, who has neither wife nor children, was satishsd on hearing that 
his son had left directions rvith his widow to adopt a son amj afterwards dies. The widow a- 
du()ts a son with the permission of her husband and the apjirobation of her father-in-law, such 
son is entitled to inherit the wealth of his adopting father and that of kis adopting father's |a?» 
fher. 
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AUTHOEITIES. 

Let not a woman either give or receive a son in adoption; unless with the assent of her hus- 
band. Let her husband guard a married woman: let her son guard her in age; or on failure of 
these, let their Linsmen protect lier. In no instance is the independence of a woman allowed.” 

“By a son, a man conquers worlds ; hy a sou’s son, he enjoys imraortiiity;and afterwards, 
by the son of a grandson, lie reaches the solar abode.” 

“Among these, the next in order.isheir, and presents funeral oblations, on failure of the pre¬ 
ceding,” 

The real legitimate son, the son of an appointed daughter, the wife’s son, the sons given 
and made, the son of concealed origin, and (he deserted son also, are participators in the estate.” 

This opinion is supported by the doctrines of Menu, Vasishtha, llarita, and Yajmjuwalcya, 
{aid down in the code of Menu, Milacsliara, Vimda-ckundra, Vivada-chintamaui, and Batlaka 
Mimausa, 


No. XXXV. DACCA PROVINCIAL COURT OF APPEAL. 

ANSWER. 

Eamtmioo, with a view to preserve his family from extinction, and to continue the observan¬ 
ces due to him after his decease, having authorized his wife Iluriprhja to adopt a son, and she 
having acted conformably to Ills instruction, tire acts of boih parties are legal and valtd, and the 
assi in of Ramlmry, father of Hamtonoo, may he infmred from the intention he expressed of mak¬ 
ing the a loptimi. 'i'liasB points being established, tile question is whether Ramcriahna, theson 
ariopted under (he.se circumstances, be entitled to succeed to the estate both of Ids adopting fa¬ 
ther and adopting faiher’s father, or to that of his adopting father only. By the universal con¬ 
sent of the It gai authorities, ir:c,ii!sive of the Bayahhtga, the given son is entitled to succeed the 
adojitiv.g father, it is donhlful whether according to the latter lie can succeed to the 

rstalc of his adopting father's father also, who is therein termed Ills Bandkoo i« cognate. This 
dill’crence may however be reconeiled in favour of ilic given son by supposing that in the pass- 
age quoted from Bevalu in the Bayahhaga, declaring the given .son not entitled to the properly 
of his Bandkoo or cognate) the term Btindhoo does not inchide the grandfatln r and lineal ances¬ 
tors but lias rclcrcnce to other collateral relations. Sons ha.ve botti dctennir.ed to be ot twelve 
descriptions. Tnese are divided into two sets, each contaitiiiig' .six. Mem, Bandhayana, and the 
anllsor of the lialiha Puruna have included the given son in the fir.st s it, and have pronounced 
Idni entit'ed to succeed to the estate of ,'jis Jhf/ifir and IciHSinen. It i.s svill more explicitly affirm¬ 
ed by Culiuea Bhvtla in his commentary on the laws of Mum, that the syn of tlie body, the a- 
dopied son, ^ v. arc entiikd to the estates of tkeir fathers andgrand/alkcrs; again, at ihe 270t!i 
verse of the ninth section he declares the adopted son to he entiikd to succeed to the entire estate 
rjj his adopting father, and that besides ihe son of the body and the son giasn; no other of the twelve 
$oi:S can succeed. Tills is confirmed by tiie 7^itr«?ias, termed the Fraynscheilutidiva, Oodvakahit- 
ica, and others, nioreox'er in every conissied ponit the authority ol Menu is to be preferred, and 
from his ordinaticr s, froia the conn ciitaryof Culluca Blmtta, the Kalika Purari ', the treatise 
of Baiidhayana, a id mnnerO''': r.-.-z-v > orks, the title of the adopted son to the estate of liis adopt-. 
wg father’s f liter is i’nily c . m : i.od, although the author pf the Bayabhaga, following the opi- 
oiBtvala, has cin' , ' ^ivo,!) son among the inferior order uf sous, and does not admit 
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his title to the property of his adopting fathers father, yet it should be remembered that the an» 
Ihority of the timritee Shusters has been revered in al! ages contrary to that of Devala whose 
opinions did not obtain credit until a recent/ie/iotZ. He himself however at the conclusion of tlse 
paragraph above referred to, writes that each of these sons in the order they are eiinmi'rated 6.’c 
come entitled to succeedto the estates of their Bundhoos or relatives. In deliberating on any point 
of Jaw a due cuiisideration must be paid to the time, \he place, and the inZeresZs of the parti, s con¬ 
cerned. The whole end and aim of laws is the well behig of mank ind ; he tiierefore «ho inter¬ 
prets them to the injury of others is guilty of a gross breach of moral duty. Ramkv.iy jrossfssing 
no surviving .son to pre.serve his name and family, and to ])icsent the custoinary offeiings after 
Ids decease, consented to the adoj)tion. The son adojjted by his son the)(fore hecouies hi ail res¬ 
pects the grandson, succeeds to his estate and must, of necessity perform Ids Srndd'ui, or funeral 
obse<[uies ; for by the licen.se given to the wile hy the hnsband the son hecomes ergerdert d as it 
were at that instant in the wotnh of its adopting inother. Nothing moi e need bo urged to prove 
that the adopted son is the rightful successor to the estate of Ids adopting Jath.cr i.nd if ids adopting 
faiher's father. This Byohustha is drawn from Menu, the Duyahkaga aod otlier bo’ ks of law. lu 
further coiiiiriiiatiou of what has been advanced, two cullateial proofs may be adduced. 

ATTHOIIITII'S. 

The doctrine of Menu laid down iti the Dwayeeta tiirnugn ; “A son cf any description rm%t 
be anxiously adopted, by a man destitute of male issm;, for tlie sake of the ini.eral cuke, vt'ater, 
and solemn rights ; and for the celebrity of his name.'” 

It is Itlid down in the Dayahhaga ; “.-1 father, a grandfather, n great (jrandjatlur, assiduous¬ 
ly cherish a new-born sun, / s birds the holy Jiff tree aitti us m the wckI ijfpriny are included 
sons and grandsons and great grandsons, so likewise under JciiLe.} avc ine.udiuyuZ/tm’and grand¬ 
fathers and great grandfathers. 

No. XXXVI. ZILI.AH BACXEilGUNGE. 

ANSV-^EK. 

If a person die during the life-time of his father, leaving directions w ith his wife to adopt a 
eon, and the widow adopt a son in obedieiieo to the sanction, that son is competent to succeedto 
the wealth of his (adopting) father and to that (f Ids (jraidfatlisr. As lee right and share of 
the son not exi.stent and of the son exisstinr, in ihe won.b of his mother is established by their 
birth to his father’s proper y, so likewise the same rule lioids with respect to the adopted son ; 
the license of adoption in this case being in fact the cause of the production of the son. A son, 
formed of seminal fluids and of blood, proceeds from his father and inolher as an effect from its 
cause; both parents have power for just reasons, to give, to sell, or to desert him ; under these 
circumstances the consent of both pnvents is indispensable to the validity of the adoption, nor 
can ihe son be adopted bg the wije alone, wilfiout licence from her husband lhai being in truth the 
cause of the production of the son. Il'itii l efcrence to the claim of the given son to the estate of 
his adopting father’s i'atnei, the law d.eclares, “ Among these, the ncM in order is heir and 
presents funeral oblations in failure of the pu’cceiiing.” It is a well kucwii fact (hat the right 
of a person is established to the estate of another in virtue of his . flVring the funeral cake. 
Til© right of the adopted son is e.slablislied by offor'mg the funeral cake futhe grundjatha\ there¬ 
fore his tide to the wealth of the yrandfatker is indefeasible ; as there is no speoiflo rule for tha 
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snecpssion of a grandcliiid to his grandfather’s estate. “Should a son dif before partition. Iiis 
shiare sliall be allotted to his son, provided he had reeeived no portitn iioia h:s grandfathers 
estate. That son’s son shall receive his fat'jer’s share from l.-is uncle, or from hi.s un de’s son.” 
“ Ju the estate inherited from the grandfather, the ownership of father and son is equal ” On 
ihis point no difference of opinion exists. The term giandson, lx ing unrestricted, to.iiprehei'ds 
evf';y.de.scrij>tion of grandson and consequently the yiveuson is tniiikd to succeed, tohis adopting 
fathers and his adopting fathers fither's estate. 

A person dies (during the life-time of his father) leaving directions with his wife to adopt 
a son, and the widow adopts a boy, that son possesses a right to the estate of his adopting father 
and of Ids adopting father's father also onthe death o, the latter. 

No. XXXVII. ZILLAH CHITTAGONG. 

ANSWER. 

A person dying, and leaving no son of his body, is succeeded by his adopted son. The «• 
(lopted .son by presenting the oftering of the (Piiid) funeral cake to his adopting fathers father 
becomes virluaiig his grandson and as such succeeds to his sst Ue. 

AUTHORITIES. 

Devala: —“They take the whole estate of a father who has no legitimate issue by himsetf 
begotten.” 

Menu ; —“The son begotten by a man biin.selfin lawful wedlock, the. son of his wife begot¬ 
ten ill the mannei before ineiitioncd, a son given to bim, a son mnde or adopted; a son of Con¬ 
cealed birtii or whose real father cannot be known, and a son r jecled by his natural parents, are 
the six kinsmen and heirs.” 

Yajnyawa’cga Among tiic.-e the next in order is heir, and presents funeral oblations oil 
failure of the preciding.” 

Vrihaspati: — “ A decision must not be made solelj' by having recourse to ihcmlettcr of writ¬ 
ten codes, since, if no dtcis i u wci.: made according to the reason of the law, or according to 
Hnmtmorial usage (for the word gileti* arlmi s both senses,) there wight be a jailure of justice.” 

No. XXXVin. DACCA CITY. 

ANSWER. 

liamcrishna, adopted bv Huripriya in obedience to tlie instructions of box husband Ramtonoo, 
and with the consent of liamhury, ihe fatlii'r of RenJonoe, becomes by virtue of such adoption, 
the .son oi Ramtonoo and granuson of Ramhnry and cansequent/y the estate of each descends to 
him. This exposition is supported by many authorities. 

AUTHORITIES. 

Cafijayana ;—Should a son die before paftition, h s share shall be allot' d to his son, pro- 
1 idl'd he had receive.1 no rortnne from his giaudf.ither. That sou’.s sun shall recfivehi.s father’s 
fcliare from his unde, or irom h.» undo's sou.” 


* yveti ; rEliooinalion. 
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Dfivah :—“ When the father is deceased, let the sons divide the father’s wealth,” 
Vi'tk.ispati;—“ All the sous shall succeed to their father’s estate.” 


No. XXXIX. ZILLAH MYMENSIKGH. 

ANSWER. 

Ramtonoo fa Hindu) in his last illness and two or three days nreviously to his death, desires 
his wife Huriprhja to adopt a son and dies, leaving his father Hamhary him surviving. After 
the deatli of IlamUmoo, Ramhury lives about throe years. lii this case the property left by 
Ramkury goes to his heir, not to the son so adopted ; the authority for thm opinion is cleariy ex¬ 
pressed in the Dayahhaga, that an adopted sou has no right to the vvealih of (Sapindas) coUato- 
rul relations. 

AUTHORITIES. 

Devala ;—“The son of an appointed daughter, ihe son of the (soil) wife, a son of an nninarri' 
ed damsel, a son secretly produced, a son rejecteJyby his natural parents a sou received wdth 
a bride, a son born of a twice-married woman, a son given, a son stdf-giit eti, a sou made, and a, 
son bought.” These twelve sons have been propounded for the purpose of oft’sj r;ng, being- 
sons begotten by a man luinstdf, or procreated byauotlier man, or received for adoption, ; or vo¬ 
luntarily given. Among these, tlie tirst si.-i are heirs of kinsmen, and the other six inherit only 
from the father. 

According to the doctrine contained in the above passage, Ramcrishna is not entitled to suc¬ 
ceed to llie estate of Ramhury, utdihcr is there any anthority recognizing his right ol snccessurii 
to the property of Ramhury, alvlioiigh he gave permission to Huripriya to adopt a son. Under 
these circumstances Ramcrishna is competent to succeed to the whole estate of his (adopting) 
father Ramtonoo, but not to that of Ramhury. This opinion is delivered according to the au¬ 
thority of the Dayahhaga which is in force in Bengal. 


No. XL. ZILLAH SYLHET. 

ANSWER. 

If a childless person die leaving directions with his wife to adopt a son, and his father shmli 
not approve of those directions or sironid not declare that the intended adopted son shonid take 
his heritage, and the widow adopt a son equal in point of class and |)erf; ctly eligible for a- 
(loption without receiving the consent of her father-in-law as above stated, that son shall only 
take his ( adopting) father’s wealth, but jtof the estate of tlie grandfather ; if the widow adopt¬ 
ed him with the assent of her father-in-law, the son so adopted shall inherit from his grandfather 
also as is declared in the doctrines laid down in the Dayahhaga, Vicada-chintamani, and otlie,r 
works. 

AUTHORITIES. 

Devala ;—“ The son of Ihe body, the son of an apv'- inted daughter, the son of a wife, the 
son of an unmarried girl, a son of concealed birth, a - jy reiected, the son of a pregnant bride, 
§ sou by a twice-married woman, a sou given by Im- parents, a son self-given, a S08 
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maile by adoption, and a son bought. These sons have been propounded for the purpose of 
offspring ; being sons begotten by a man himself, or procreated by another man, or received 
(for adoption,) or voluntarily given. Among these, the first six are heirs of kinsmen, and the 
other six inherit only from the father : the rank of sons is distinguished in order as enumerat¬ 
ed. All these, sons are pronounced heirs of a man who has no legitimate issue by himself begotten.’’ 

Yama: —“Twelve sons are named by sages, who know the principles of things; among these 
sons, six are kinsmen and heirs ; six, notheirs but kinsmen. The first is declared to be the son be¬ 
gotten by a man himself in lawful wedlock; the second, a son begotten on his wife by a kins¬ 
man ; the third is the son of au appointed daughter ; thus have the learned declared the law ; 
the fourth is a son by a twice-married woman ; the fifth, a son by an unmarriedgiil; the sixth, a 
son of concealed birth in the husband’s mansion ; these six give the funeral cake and take the 
heritage. A son rejected by his father or mother, the son of a pregnant bride, a son given by 
his natural parents, a son made tlirough adoption, and fiftlily, a son bought, and lastlv he, who 
offers himself of his own accord. These six, being of mixed origin, are kinsmen, but net 
,heirs, except to their own father.” 

Nareda;—“ A son begotten by a man himself in lawful wedlock, a son begotten on his wife 
by a kinsman, the son of an appointed daughter, the son of an unmarried girl, the sou of a preg¬ 
nant bride, and a sou of a concealed woman, a son rejected, a son given by his natural parents, 
a son bought, a son made by adoption, and a son self-given, are ileclated to be twedve sons. 
Among these, six are heirs to kinsmen, six not heirs but kinsmen.” 

Vishnu: —“In the enumeration of twelve sons a given son is the eighth. Ojajnyawalcya 
counted a given son to be the seventh.” According to the authorities oi Devala and odier Iid- 
ly saints laid down in the Dayabhaga of Jimutavahana, and cited by Vuchespati Misree and 
others, it appears that the adopted sou has the right to the property of his (adopting) father on¬ 
ly, but his succession to the grandfather’s estate is declared by the authorities of Baudhayana and. 
others. 

Baudhayana: —“ He pronounces the real legitimate son ; the sou of an appointed daughter, the 
wife’s son, the son given and made, the son of concealed origin, and the deserted son also, parli- 
eipators in the, estate; the son of an unmunied daughter, the son reci-ived with a pregnant biide, 
the son bought, the son of a twice-married woman, and also the sou self-given, and the Nishada 
or son of a Sudra, he pronounces partakers of the family.” 

Menu : —“ Of the twelve sons of men, whom Menu, sprung from the self existent, lias named, 
six are kinsmen and heirs, six not heirs, except to ikair own father, but kinsmen. The son begotten 
by a man himself in lawful wedlock, the son of his wife begotten in the manner before mention¬ 
ed, a son given to him, a son made or adopted, a son of concealed birth or whose real fatlier can¬ 
not be known, and a sou rejected by his natural fiavents are the six kinsmen and heirs. The 
son of a young woman unmarried, the son of a pregnant bride, a son ’oought, a son by a twico- 
nvarried woman, a son self-given,and a son by a Sudra, are the six kinsmen but not heirs lo col- 
later ah.” 

Vyasa, cited in Vrihuddhurma purana: —“ The son of the body, the son of a wife, a sou giv- 
eii by his natural parents, a son bought, a son of concealed Inrdi, a .soh rejected, the son of an 
unmaiTied girl, the son of a pregnant bride, a son in, de by ado|)l;on, a son by a twice-married 
woman, a son self-given, and the son of a S'udra. Of these, the first six are heirs to kinsmen ; 
and the other six not heirs to kinsmen, each according to priority in order, is con idered as su- 
jrerior, and the last successively, as inferior.” 

M 
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The CtiUkS, purana :—“ The son begotten by a man liimseU’ in !a-vful wecll iek. the son begot¬ 
ten on bis wife by a kinsman, a son given by his natural parents, a son made by adoption, a 
son of concealed birth, and a son rejected, take shares of the heritage.” 

The adopted sou should be the giver of the funeral cake, and taker of the heritage of his 
grandfather and also of Sapiiulas. Bhrigii declares; “ A virtuous man must not make a partition 
of the heritage contrary to the laws or usages of districts and the rides of his tribe, and must 
not deviate from the estahdished usages of his native country, the rules of his tribe and the lavr 
of his class,, but he must follow the usages of the country and rules of the family of which he 
is a member ; by so doing he performs his duty, otherwise not.” According to the doctrines of 
Catyayana and others, declared in the Bayahhaga, it appears that there is a variation in the nu¬ 
meration of the sons (respecting a given son) by different authorities, according to one class he 
may take the heritage of the grandfather and present the funeral cake to him, but not according 
to the other, therefore the question of his succession should be referred to the consideration of 
the most competent Judges wlio will decide the matter paying attention to tlie usages and laws 
of the particular place and the rules of his family and also with reference to the qualities of t!te 
claimant, good and bad. 

No. XLI. Z£LLAH DACCA JELALPORE. 

ANSWER. 

A Hindoo named Ramfonoo. in his last illness and a few days before his death, desires liis 
wife liuripriya to adopt a son and dies, leaving his father Ramhtiry him surviving. Ramhury 
hears and approves of those directions. After the death of Ramhiiry, the widow of his son 
(Huripriya) adopted a son Rarncrishua. In this case agreeably to law the adopted son is entit‘ 
led to succeed to the properly left by both the grandfather Ramhiiry and the father Ramtonoo. 

Authorities of Devala cited by Jimutavahana:—“ Atumaja, the son begotten by a man him¬ 
self, Puraja, procreated by another man, Lubdha, received (for adoption) and Yadrich’heeca or 
voluntarily given. Among these, the first six are heirs of kinsmen.” The word Atumaja indi¬ 
cates the sons begotten by a man himself in lawful wedlock, the son of an appointed daugh¬ 
ter, and the son by a twice-married woman, Puraja means tlie son of a wife, Lubdha signifies 
a son given by bis natural parents, a son made by adoption, the son of a pregnant bride, the 
son of an unmarried girl, and a son bought, and Yadrich'heeca signifies a son rejected, a son 
self-given, and a son of concealed birth. Among these, the first six are kinsmen and heirs, the 
other six inherit only from their own father; the rank of sons is distinguished by the order ia 
which they are enumerated. 

Yajmjawalcya declares ; ” The ownership of father and of son is the same in land which was 
acquired by his father, or in corody, or in chatties. 


No. XLII. ZILLAH TIPPERAH. 

ANSWER. 


According to the doctrine of the Dayabhaga and other books of law, a given son, who is 
adopted agreeably to the prescribsd modes for adoption, has no light to succeed to his (adopt-. 
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ing) fatliei’s father’s estate, but to that of his adopting father only. On the death of Ramhary 
his legal representatives are entitled to inherit his proof rty. Ramc.rishna, the son adopted by, 
Huriprhja, though perfectly eligible for adoption, is not ewtft/et? to claim the property left by 
Rumhtiry; to which his representatives W'ere entitled previous to the adoption of Ramcruhnn; 
but lie has a right to his adopting father’s property. Although according to the doctrine of 
Menn, &c. a given son has a right to the property of his adopting father and nko to that of his 
adopting father's father, yet this passage has reference to the case of a son actually adopted at 
the period of the adopting tattler’s father’s death. Although Ramhury did give his consent to 
the adoption, yet, as that consent was not coupled with the condition that the son so adopted 
should be his heir, Ramorisima can have no title to the inheritance, This opinion is conform.' 
able to law. 

No XLIII. CALCUTTA PROVINCIAL COURT OF APPEAL. 


ANSWER. 

Ramtonoo ( 9 . Hindoo) in his last illness, and a few days before his death, desires his wife 
to adopt a sou. Ramtonoo dies, leaving hisfatiier (Ramhury) him surviving. Ramhwy [Ramtonoo's 
father) lives about three years after his son (Reimtonoo) and then dies, leaving neither widow nor 
child. A sliort time after the dea h of Ramtonoo, Ramhury hears of his (Ramtonoo's) having left 
directions with his (Ramtonoo’s) wife to adopt a sou and he approves of those directions. Cliil- 
dren of the brother of Ramhury were hroiight to Ramhury, in order that he might chuse one for 
adoption. He selected one of the children to be adopted by Huripriya, ( Ramtonoo's widow,,) but 
its adoption was prevenuni by the death of its father f brother.,) Ramhury s'fioko- of 

his intention of getting Uu ipr'iya, (the widow of Ramtonoo,) to adopt this child and he ( Ramhury) 
after that disappointmentspoke of his having trusted to IJuiipriya {Ramtonoo's w\do\v) to select 
a proper person fur adoption. Hari/rr/i/a, after the death of Ramhury, does select a properpersoii. 
In this case that son is Jic< entitled, according to the authority of the Dnyubhaga of Jimutaoahana, 
to succeed to the estate of his adopting father. Agreeably however to the code promulgated by 
Menu, to the Vivada-bhunganmba, and oilier works which are universally respec eJ throughout 
Bengal, &c. Ratnerishna will succeed to the estates both of the grandfather (Ramhury) and of 
his father (Ramtonoo). 

Questions of this nature are decided according to the authorities of Menu, and the sages 
who concur with him; as that of the Dayabhaya, when at variance with Menu, i .5 not receiv¬ 
ed, because Sricrishna Terealuncara (the conimeiitator on the Dayahhaga) coiicuniiig with Vri- 
haspati, lays it down as a general rule tliat in every case where adifi'erence exists between Me¬ 
nu and other authorities, the former is invariably to be preferred. It was thought adviseable 
to bring' forward both opinions leaving the decision to the Court. These expositions are drawn 
horn the Dayabhaya, the code of Menu, the i^ivada-bhungarnuba, and the opinion of Vrihaspati, 
tjuoted by Sricrishna Terealuncara. 

AUTHORITIE-S. 

It is laid down in the Dayahhaga, “ The true legitimate son, and the rest, to the number of 
SIX, are not only heirs of theirjfhf/jcr, but also heirs o(kinsmen ; that is, of sapindas and other 
relations. I lie otlurs are successors of their (adopting) father, but not heirs to collateral re¬ 
lations [sapindas^ See.)” 
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Menu:-~“ Of the twelve sons of men, whom Menu, sprung from the self-existent, has naw. 
ed, six are kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The son 
begotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before 
mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose pa¬ 
rents cannot be known, and a son rejected by his natural parents, are the six kinsmen and hejrs. 
The son of a young woman unmarried, the son of a pregnant bride, a son bought, a son by a 
twice-married woman, a son self-given, and a son by a Sitdra, are the six kinsmen, but not heirs 
to collaterals.” 

VrihaspaiiMenu bolds the first rank among legislators, because lie has expressed in his 
code the whole sense of the Veda; no code is approved, w hich contradicts the sense of any law 
promulgated by Menu” 


No. XLIV. ZILLAH JUNGLE MEHALS. 

ANSWER. 

Ramcrishna, adopted by Huripriya, will succeed to the entire estate of Ids father Ramtonoo, 
audio that of kis adopting father's father Ramhury. The consent of the grandfather to the 
adoption is superjlaous and unnecessary. This is according to Menu and other legal authorities! 
but according to the Duyabhaga compiled by Jimutaoahana, the adopted son is entitled to suc¬ 
ceed tc the estate of his father only. As the authority of die Dayahhaga is decisive, a contrary 
doctrine cannot be admitted. 


No. XLV. ZILLAH NUDDEA. 

ANS WER TO THE 1st QUESTION. 

The adoption of Ramcrishna by Huripriya, with permission from her husband and with the 
consent of the father-in-law is legal and valid. Tlie law does not make the consent of tha /«- 
ther-in-law a necessary condition. This is according to the and other 

authorities. The opinion of Vasishtha quoted in the Vivada-bhmujarmiha ; “ A son. formed of 
seminal fluids and of blood, proceeds from his father and mother as an effect trom its cause : 
both parents have power for just reasons to give, to sell, or to desert him; but let no man give 
or accept an only son, since he must remain to raise up a progeny for the obsequies of ancestors. 
Nor let a woman give or accept a son, unless with the assent of her lord.” 

ANSWER TO THE 2d QUESTION. 

Should Ramcrishna be a person of virtuous habits and competent to fulfil all the prescribed 
duties of his tribe, he is entitled to succeed to the whole estate of ins father Ramtonoo and also 
of his grandfather Ramhury, This opinion is agreeable to dieiiM, the V ivada-hhungarnuba 
and other treatises. Tlie doctrine of Menu as laid down in the 1 ivada-bhungatnuba . Of the 
twelve sons of men, whom Menu, sprung from the selt-existent, lias named, six aie kinsmen 
and heirs ; six not belts, except to their own father, but kiiumeti. The son begotfeu by a 
mm himself in lawful wedlock, the son of his wife begotten in the manner before mtiitioiied. 
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a son given to him, a son made or adopted, a son of concealed birth or wliose real father cau- 
Kot be kncwii, and a sou rejected by his natural parents, are the six kinsmen and hens. The 
son of a yoiing woman unmarried, the son of a pregnant bride, a son bought, a son by a twice- 
nsanit d woninn, a son self-given and a son by a Svdr.T, are the six kinsmen, but not heirs to 
collat; rals.” Citlluca lihntta intf rprets it thus; “ Menu, sprung from the self-existent, Brahma, 
and first of the fonrfceen Bleims, among those twelve sous of men, whom'he has named, the fiist 
six aie pronounced kiiisnu u and heirs to collaterals : the result is, that, as kinsmen, they ofl'er 
tlie funeral cake and water to Sapindus and Samanodacas, and as heirs, they succeed to the 
lieritage ( f tlieir collateral relations, ou failure of male issue, as well as to the estate of their own 
/« thcr. The last six may not take the heritage of any, except of their own father, but they par¬ 
ticipate in his wealth, for it is declared generally without any exception, that sons inherit the 
estate of their fathers.” Menu ;—“ Not brothers, nor parents, but sons, if living', or their male is¬ 
sue, are heirs to the deceased.” When learned priests are mentioned as heirs to all persons on 
fiiilui e of kin, then, indeed, consanguinity is not the ground of their sticcession ; for there is no 
other ground but tbsir claim as learned priests : these on the contrary are kinsmen, and there¬ 
fore perform the duties imposed by that relation, offering water and cele’orating other rites. 

In truth, it is now admitted, that the son by a twice-married woman, the son given, and the 
Olliers should they be endued with good qualities, will inherit the property of their (adopting) pa¬ 
rents and kinsmen, should they he void of those qualities, they are wd entitled to succeed to the 
kinsmen but it appears from the doctrine contained in the Bra/twa pnrana, that some of them 
will be entitled to share the father’s property and some of them must ever be iiiaiiitaiped with 
supplies of food and apparel. It appears by the modern usage that a given sou, if he is accus¬ 
tomed to perform the Nityn) indispensable and fixed observances Nimittika) ca,s.uol 

rites, (^Isi Camya) supererogatory works (which are performed at pleasure or through the de¬ 
sire of some advantage) Eesta) essential ceremonies, as ablution, investiture, &c. Poor- 
la.) acts of pious liberality, as digging a W'ell, plandiig a arove, building a temple, &c. and so 
fortii, allowed to his own tribe, will succeed to the wealth of his (adepf ing) father's brother, 

I’he third question has been already answered in the reply to the first 


No. XLVl. Z ILL AH BURDWAN. 


ANSWER. 

Huripriya, having obtained permission from both her husband Ramtonoo, and father-iii law 
liamfmry, adopts a son named Rarncrishna, that son has a right to the estate of his (adopting) 
father Ramtonoo only ; but not to that of the grandfather Ramhury. 

AUTHORITIES. 

The doctrine of Yama is laid down in the Vivada-chintamani ; '‘Twelve sons are named by 
isages who kno w the principles of things; among those sons, six are kinsmen and heirs ; six not 
h eirs but kinsmen. The first is declared to be the son begotten by a man himself in lawful 
wedlock; the second, a son begotten on his wife by a kinsman, the third is the son of an appoint¬ 
ed daughter ; thus have the learned declared the law. The fourth is a son by a twice-married 
woman; the fifth, a son by an unmarried girl; the sixth, a sou of concealed birth in the hus- 
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band’s mansion ; these six give the funeral cake and take the IiedtaTc. A son rejected by his 
father or mother, the son of a pregnant bride, a son given by ii;s iuitutai parents, a son made 
through adoption, and fifthly a son bought, and lastly he, who off rs himself of his own ac- 
cord. These six being of mixed origin, are kinsmen, hut not hairs except to their oimi father.” 

Tlie passage of Nareda declared in the Vivada-ckintamani and the Virada-Rutmeara : “ A 
son begotten by a man himself in lawful wedlock, a son begotten on his wife by a kinsman, the 
son of an appointed daughter, the son of an unmarried girl, the son of a jiregiiant bride, and a 
son of concealed birth, a son by a twice-married woman, a son rejected, a son given by his natural 
parents, a son bought, a sou made b}' adoption, and a son self-given, are declared to be twelve 
sons. Among these, six are heirs to kinsmen, six not heirs but kinsmen.” 

Deeala, (after enumerating the son of the body, the sou of an appointed daughter, the son of 
a wife, the son of an unmarried girl, a son of concealed birth, a son rejected, the son of a preg¬ 
nant bride, a son by a twice-married woman, a son given by his natural parents, a son self-giv¬ 
en, a son made by adoption, and a son bought,) adds, “ These twelve sons are considered as off¬ 
springs hg birth or adoption, namely, sons be, oUeu by a man himself, sons begotten by another 
but fathered by him, sons acquired, and sons by iheir own consent. Among these, the jfirst six 
are kinsmen and heirs, the other six inherit only from their own father,” 

The Doctrine of Harila cited in the Vioacla Rutnacara: “ A son begotten by a man himself 
on a faithful wife, the son of his wife begotten by a kinsman, a son by a twice- married woman, 
the son of an unmarried girl, the son of an ajipointed daughter, and a son of concealed birth are 
heirs to kinsmen. A son given by Ins parents, a son bought, a son rejected, the son of a preg¬ 
nant bride, a son self-given, and a son iiade by adoption are not heirs to kinsmen,” 

Menu: —Of the twelve sons of men, whom iMenu, sprung from the self-existent, has named, six 
are kinsmen and heirs ; sis not heirs, except to their own father, but Kinsmen. The son begot¬ 
ten by a tiian himself in lawful wedlock, the son of his wife begotten in the manner before men¬ 
tioned, a son given to him, a sou made or adopted, a son of concealed birth or whose real fa¬ 
ther cannot be known, and a son rejected by his natural parents are the six kinsmen and heirs. 
The son of a young woman unmarried, the son of a pregnant bride, a son boughi, a son by a 
twice-married woman, a son self-given, and a son by a Audra, are the sixkinsmen, AuJ not/ietrsic 
collaterals. 

The opinions of some legislators, that the son given is an heir to kinsman, and that of others, 
that he is not such heir, are to be reconciledhy referring to the distinction of bis beu.g (Siigoo- 
na) endued with good qualities, or ( Nirgooiia) not so endued. A true explanation of this is laid 
down in the Rutnacara, and thus (the objection ofj variation, from the son given being enu¬ 
merated higher and lower in the order of inheritance, and so forth, by difierent holy saints res-» 
pectively, is obviated by the distinction as to his qualities, good and bad. 


No. XLVII. ZILLAH MIDNAPORE; 

ANSWER, 

A widow named Huripriya, adopts a son, endued loith good qualities, agreeably to the ordi¬ 
nances for adoption, with the consent of her husband Ramtonoo and her father-in-law Ramhu- 
ry. That son has a right to the estate of his (adopting) father and grandfather. This opinio/i 
is conformable to the Doctrine of uAenu, the Mitaeshara, Dattaka-chandrika, 
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ArTHORITIES. 

Mitacshara ;-—" 3Ieiiu having premised two sets of six sons, declares the first six to be Jidm 
md kimmen, and the last to be not heirs. The true legitimate issue, the son of a wife, a sou giv¬ 
en, and one made by adoption, a son of concealed origin, and one rejected (by his parents) are 
the six heirs and kinsmen. The son of an unmarried woman, the son of a pregnant bride, a son 
bpuglil, a son by a twice-married woman, a son self-given, and a son by a Sudra woman, are 
,six not heirs but kinsmen.” The above passage must be expounded as signifying, that the first 
six may take the heritage of their father's collateral kinsmen,(Sapindasaad Samanodacas) if there 
be no nearer heir ; but not so the last six : yet the folhming passage is laid down in the Dat~ 
taka-chandrika-, “ tl,e variation which occurs in the institutes of Vasishtha and the rest, res¬ 
pecting the enumeration, must be understood as founded on the difference of good and bad quali¬ 
ties” 

Menu Of the twelve sons of men, whom Menu, sprung from the self.existent, has nam¬ 
ed, six are khismen and heirs ; six not heirs, except to their own father, but kinsmen. The son 
begotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before 
mentioned, a son given to him, a, son made or adopted, a son of concealed birth or whose real 
father cannot be known, and a son rejected by ins natural parents, are the six kinsmen and 
heirs. The son of a young woman uiuiiarried, the son of a pregnant bride, a son bought, a soa, 
by a twice married woman, a son self-giveiij and a sou by a Sudra, ate the six kinsmen, butnot 
heirs to collaterals.” 

Baudhogana: —“ He pronounces the real legitimate son, the son of an appointed daughter,^ 
the wife’s son, the sou given and made, the son of concealed origin, and the deserted son also, 
participators in the estate.” 

Menu Of the man, to whom a son has been given, adorned with every virtue, that son 
shall take the heritage though brought from a different family.” 

Tile doctrines of soma sages that the given son, is an heir to kinsmen, and that of others, that 
he is not such heir, ore to be reconciled by referring to the distinction of his being enduedwithgood 
qualities, or otherwise. 


No. XLVIII. ZILLAH HOOGLY. 


ANSWER. 

Und er the circumstances stated in the question, the right of the son so adopted, to the estates 
of his adopting filter und grandfather is cstablishedhy law. 

AUTHOmTlES. 

Tlie doctrines of several sages quoted in the code of Culluca Bhutla, Mitacshara, Vivada- 
chiutamimi, Vicada-rutnacara, Dayubhoga, Viramitrodaya, Vivada-nuba-saloo, Vivuda-bhan~ 
garnuba, and other works, are to the following effect. According to the authority of the Daya- 
bhaga, the son of tlie body , the son of an appointed daughter, the son of a wife by a kinsman, a 
son given, a son of a young woman unmarriea, a son of a pregnant bride, a son rejected by his 
natural parents, a son by a twice-married woman,ason of concealed birth or whose parents can¬ 
not be known, a son self-given, a son made or adopted, and a son bought; these are thus men- 
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tioned in the passage oiDevali: “ These twelve sons have been propounded for the purpose of 
offspring; beings sons begotten by a man himself, or procreated by another man, or received for 
adoption, or voluntarily given. Among these, the lir.st six are heirs of kinsmen, and the other six 
iniierit only from the father-, the lairk of sons is dislinguished in order as enumerated.” That is 
to say, the true legitimate son and the rest, to the number of six, are not only heirs of their fa¬ 
ther, but also heirs of kinsmen; that is, of Supiiidas and other relations. The others are suc¬ 
cessor,", of their adopting father, hut not heirs of collateral relations (Sapindas), &c. The word 
“ first” has a plural termination and includes the son of a man by himself begotten in lawful wed¬ 
lock, the son of an appointed daughter, a son of the wife, a son given, a son of a young woman 
unmarried, the son of a pregnant bride, these aii heirs to kinsmen. The word “ others” has also a 
plural fennination and indicates the son rejected hy his natural parents, a son of concealed birth 
or vvhose father cannot be known, the son self-given, a son made or adopted, and a son bought. 
This enumeration is not contradictory to the doctrine of Menu, &c. According to the passage of 
JDemla ; “ the sons begotten by a man himself or procreated by another, or so forth.” It appears 
that the given son having been enuinerated among the last six, is excludedJrom the inheritance 
of kinsmen, but by this enumeration the regular order is broken. Baudh 'yana and others thus eim- 
inerate ; “Participation of wealth belongs to the son begotten by a man himself in lawful wedlock, 
the son of his appointed daughter, the sou begotten on his wife by a kinsman legally appointed, 
a sotv given, a son made by adoption, a sou of concealed birth, and a son rejected by bis natu¬ 
ral parents. Consanguinity, denoted by a common fauiily appellation, belongs to the son of 
an unmarried girl, the sou of a pregnant bride, a son bought, a son by a twice-married woman, a 
son self-given, and a son of a priest by a Sudra,” “ No code is approved, w hich contradicts the 
sense of any law promulgated by 31enu,” The son begotten by a man himself in lawful wed¬ 
lock, the son of his wife begotten in the manner before-mentioned, a son given to liim, a sou 
made or adopted, a son of concealed birtli, or whose real father cannot be known, and a son re¬ 
jected by bis natural parents, are the six kinsmen and heirs; this doctrine of is maia- 
tained and received by ail the more ancient Law Treatises. 


No. XLIX. ZILLAtl JESS ORE. 

ANSWER. 

A son who has been adopted agreeably to the forms prescribed by law, by a woman duff 
authorized by her husband, is entitled to succeed to the estate of his adopting father and also to that 
of his adopting father's father. 'J’iiis is the doctrine of Menu, confirmed by numerous other authori. 
ties. 


No. L. ZILLAH 24-PERGUNNAIiS. 

ANSWER. 

Tlamtmioo having, during his life, authorized his wife Haripriya to adopt a son, and both h© 
and his fatlier Ramhimj dfm" ; Ramcrishni, the son so adopted conformably to the instiiictioas 
o Ramtonoo, succeeds to his estate and likewise to that of Ramhury his adopting Jrthefsfather. 
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‘%'he consent of the latter to the adoption is not regtiisile. On THUS TOINT THE WISE Are UNa» 
NlMous, The proofs are drawn from two passages in Menu., 

AUTHORITIES. 

Menu: —“ Of the twelve sons of men, wliom Menu, sprung from the self-existent, lias named, 
six are kinsmen and heirs, six not heirs, except to their own fathei^ but kinsmen. The son 
begotten by a man himself in lawful wedlock, the son of his wife begotten in the manner be¬ 
fore mentioned, a son given to him, a son made or adopted, a son of concealed birth, or whoso 
parents cannot be known, and a son rejected by his natural parents, are the six kinsmen and 
heirs. The son of a young woman unmarried, tlie son of a pregnant bride, a son bought, a son 
by a twice-married woman, a son seli-given, and a son by a Sudru, are tne six kiusineu, but 
not heirs to collaterals.” 

It appears from the Dayahhaga, which is in force in Bengal, that an adopted son is not heir 
to Sapindas (collaterals) but this doctrine is applicable only to the case of a partition between tlse 
son of the body and sons by adoption. 


No. LI. ZILLAH CUTTACK. 

ANSWER- 

Ramtonoo, (a Hindoo,) in his last illness, and three days before his death, desires his wife 
Iluripriya to adopt a son. Ramtonoo dies, leaving his {athev (Ranihurry) surviving hiiri. After¬ 
wards Ramhurry, (Rumtonoo's father,) having left directions with his daughter-iii-law, (Uuripri~ 
ya,) to adopt a son, lives about three years, and then dies. Agreeably to the permission of 
both her husband and father-in-law she adopts a son ( Ramcrishna.) In this case, the son so 
adopted according to laio, is competent to present the funeral cake to Ramtonoo and to his father, 
and is also entitled to succeed to the property, real and personal, of both. A llhongh Euripriya did 
not make the adoption previously to the death of lier husband and fatlier-in-law, yet by her a- 
dopting a son, with the consent of her husband, Ramtonoo, the adopted son's right is established 
to his adopting father s estate,and likewise to that oj his adopting father s father. Jhcretoia 
the given son will present the funeral cake to his adopting father ami adopting father’s fatiicr, 
and will succeed to their estates. This opinion is conformable to the doctrines of Alemi, tlie jOrr- 
yubhaga, and other works. 

AUTHOraTlES. 

Menu:—" To three ancestors must water be given at their obsequies, for three, (the father, 
his father, and the paternal great grandfather,) is the funeral cake ordained : the fourth in de¬ 
scent is the giver of oblations to them, and their heirs, if they die without nearer descendants : 
but the fifth has no concern with the gift of the funeral cake.” 

Therefore a succedaneous grandson succeeds to the wealth oJ a grandfather', who dies leaving 
no legitimate issue ; this opinion is delivered by Culluca, Bhuttu in the Muuwartha Mooetavu- 
lee. 

It is declared in the Bayalhaga; “ The true legitimate son and the rest, to the number of 
six, are not only heirs of their father, but alsoheirs of kinsmen ; that is, of Sapindas and other re- 
lationst” Tlie doctrine of l laid down in the Blitacsliara,', " Ihe true legitimate is- 
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sur, (lie son of a wile, a son given, and one wade by adopiion, a son of concealed origin, and 
cue rejected (by bis parents.) are tlie six heirs and kinsmen. 

The fourth person, and the rest, share the remains of the oblation wiped off with Cusa grass ; 
the father and tlie rest share ti e funeral cakes ; the seventh person is the giver of oblations : 
the relation of Sapinilas, or persons connected by the funeral cake, extends therefore to the se¬ 
venth person, or sixth degree of astent or descent. 


No. VI. 

“Tlie Will of Gocidchunder Cnrformah, declared hj the Supreme Court to hare hnen well proved ; 

but except os to a disposition infavor of the Testator's step-molher, ivholhj inoperative — Sec. p. 7-1. 

Sree Srec Radhacrishnjee Soronong. Sree Goculehundcr Corforniah, the Blansion of all [lap- 
plness !!! 

I, of my own freewill and pleasure, according to my own understanding, paying no regard 
whether.the same be conformable to the Hindoo law or not, make. I liave tlirce wives, Sree 
Mootee. RasrAomy, the second Srec Moolee Radhamoney. and the third Srec Moofee Narayuny; 
and sons, Srec Goviuehmder Corformah, (he second Srec Dayalthwtder Corjormah, the third 
Srec IsiioochiDider Corformah, and (he fourih Sree. Sorodchnndcr Corformah ; and four daiighter.s, 
Larlvmoney, Premmoney, Rodonmoney, and Crishnomonry ; with the consent and pleasure of ail 
•schom, 1, of my own free will, make tliis will, and all have signed it; this cannot be deviated 
from ; whoever asserts any thing conirary to it will be discarded by the deity, forsaken by me, 
and removed from (lie Surcar, and forfeit all titles in every thing ht ionging to the Surcar. 1st. 
Tii'st order; I have the image of Srec Srec Conuyclolljec in my house, to whom I give of my own 
will and pleasure, the ]iroperty aerpurod by me myself; try l■.r,t■csforillI ))ioperty, erouiuls, hon.ses, 
guldens, English Comjiany "s bonds and ceiiihcates; mercliandiise, gidd and silver ornaments, 
pinte.s, jewels of diamond and peails, and so forth, and he bmuones proprietor of all this proper- 
tv. and no body lias any right to divide and take the same. ‘2d. Scoon-d oider; Sree Sree Coiinye- 
Inll Thnhoor i.- aii image, ami will not be able to manage, for rvliicii reason, my three wives and 
tour sf'us wiil manage ; they " ill act in smh manlier that beiieiit may arise to tlie Surcar, and 
" ill all rccrive the means of subsistence and cloihing from the Surrar of the I'hakoor. as well as 
for derrry ing the expences attending (he daily and stated religious acts, and the family and all 
other c.xpcnces, and will conduct in the sams manner as (hey are conducted during my life time, 
dth. 1-011'. th order; Shoidd you three Avires and four sons not agree with each other, and dis¬ 
putes frrfp.'.ently occur, yon "ill each put a key of your own upon the Snrearry treasury and 
!ionse,aiid when requisite, as.semb'e together and receive ami disburse the same. You will per¬ 
form this with the Thaloor’s estate, which yon loill never have authority to divide and take it; yon 
vi'l never have authority to tahe it; you mil never have authority to take it. I forbid you tlirice 
from so doing ; and wlioever does not regard this prohibition, and utters the subject of division,, 
will be discarded by the deity and ahaiuloned by me, and forfeit all title in the estate of the 
Surcar ; and if the person prefers any claim, it will be null, and althoii;;h entitled agreeably to 
Hindoo law, still he will not he corupcteiit to share ; he will not be comp 'tent to share ; he will not 
he competent to share. / have again expressed prohibitioiis three times over. .hth. I'illh order ; I am 
the mananev of the estate of Sree Sree C.muyeioll Tkakoor ; on niy itemise, my four sons, Sree 
Govinohundcr Coiformah, Srec Huuidehvnder Corjormah, Sree Isitoochundcr Corformah, and Src<: 
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Sorodchmder Corjormah, and my tliree wives will be ibe managers of t'lc csia'e nf lids Thakovr. 
These seven persons will be managers as I am myself, and will comlnct (be business. They will 
be managers of the business on my behalf, 6lh. Sixth order; Should (here arise any dispute 
amongst yourselves on any account, and should you disagree in any business, you W'iil make 
st known to t.rtejoot Gonrcktind 31ulliclt, or to any respectablo person, and he will settle the 
same, and you will abide by such settlement, Tort will never resor''to the Court on yenr oxii 
private disputes. The jierson who attempts to resort to the Court is not ft for to remain in my 
Surcar, but will receive from it the sum of current (500) five bnndred rupees for subsistence and 
clollhiig, and retire, and have no concern whatever wilb the iS«j'cflj)'7/pi opei iy, grounds, &c. 7<!i. 
Seveiitb order ; Yon will consider my repiOation, my instniction, and my writings of more im~ 
portance than even the Vedas ; one Sotin will never epiarrcl with the cdier, nor will one brother 
with his brother. Having entered into dispute, you will not even prov.ounce the word division. I 
am repeatedly writing in prohibitive terms llicrr on, for your welfare. Should you enter into dis¬ 
pute among yourselves andmake a division, piosperity will forsake you, and you will be ruin¬ 
ed, on which account 1 have repeatedly made use of prohibitive injunctions, but should you do 
so, not attending to them, you w'ill he abandoned by me and have no title in the Surcarry pro¬ 
perty, but become entitled to only current (500j five hundred rupees. Take this into consider¬ 
ation and conduct yourselves accordingly. 8th. .Eighth order; I have three wives and four 
sons, being in all seven poivors who are managers, and as the body is the seat both of health 
and sickness, the survivors will be managers, and if there be any efispring, such will be so, the 
well managers of the business of Sree Srcc Connycloll Tltakoor. f)ih. Xinlli order; My step-mo¬ 
ther is also in the h'vrcar; as long as she lives she will receive subsistence and clothi; g from it ; on 
tur death, yon will take four erfrehuveired rupees from the Sonar for her funeral charges and 
perforin the same. lOth. Tenth order; On my death, should you wish to disburse sums for my ob- 
seijnies, you will not on any account exceed the si:in of iw'o hi ndred ni|mes in performing the 
same. The performance of oLseipuics is all futile, \ on will not attend to die censure of the world 
but disburse only tw o liiiiulied rupees for the purpose ot jiinifii atior, and perlorm the funt/ral 
Cf’r(:monic.s. 1 lih. Eleventh order; t'houJd you wish to wahe au offci ing to me, whatever eatable, 
•luru offer to Sree Sree ConnyeJolljee Thakoor, on the day ot the full moon ot Iws Jstoolun Jntlra, I 
shall partake (f, anti ij you wish to see me, you will look near J hakoor aw lug the loiter part of 
the night ofihcsr.id full moon, andyou will see me. 12th. Tw'elltli order; V lienever you nreclcsir- 
mo: to offer me any ilihty to eat, yen will ojfer Loochce Coehtirec, Ifc. to Sree Jiee LonnysloUjee, 
fiK!l distribute the same among Brahmins cetuX \okhiavas , and yon may he sure IoluiilparioLe of 
the HU'u.e. 1.3tli. Thiiteentli order; 1 have made this will of my ows! freewill and pisasuro, and y.ou 
ha’ e likewise signed the same ofyonr own free will and pleasure, hi consequence oj which Thakoor 
Ct-nni,eloU becomes profrieior of my own property, micestorial property, ornaments, the Bnglish 
Ctmpany's bonds, tertf cotes,grounds, gardens, weartrg appierel, fa. aedyoii sevtn lersous b: evi/iC 
managers of the business in the same manner as 1 was on behalf of the Ihakaor. \ on wall lodge 
all the Surcarry articles and projicrfy in the iron chest within ihe treasiny room, and take veigr 
great cp.re, whereby you will confer great obligations on me, 1 am youi Managmu, and re- 
osiest this of you, that you will not make any Inoiis aw.onyst ycurschts, that you will Hut make, 
"Skat you Kill rtot ruuke ; but if you should, the person v, ho does, w; I be ruined, and never b* 
coinpcletit to make a division. 1 fiavo specified these orders. The year (1206) one iliofisaad 
two hundred and five, 7th Ugrawn ; 1788, 20th November. 
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ANCESTORIAL property. If immovable can it be disposed of by the possessor in 
the way of gift, or unequal distribution ? qu. p. 4, 5. 

ANCESTORIAL property. See Partition. 

ADOPTION, chapter of, p. 118, etseq. 

A DOPTION. There are distinctions in the rules of, between Noodrcfs and the three 
first castes, p. 118. 

ADOPTION might formerly have been made of one of a different caste from the 
adopter ; now a: solutely prohibited ; modern writers have not attended to this, 
although it occasioned a difference in the rights of adopted sons, p. 118,119. 
AYhat by Yaska and Devanda Biiatta, p. lit*. 

ADOPT. Soodras may adopt a daughter’s or a sister’s son; the three superior castes 
cannot, p. 120,150. 

ADOPTED SONS. The proportion of the es tate of the adopting father, to which 
they are entitled, p. 120, 121. 

ADOPTION. One allied by the funeral cake best for; brother’s son best, p. 123. 

ADOPTION. See Son, and Critrima, and Daitaca. 

ADOPTED SON, rights of as to inheritance. See Dattaca uni So7i. 

ADOPTION. Difficulty of laying down rules for Adoption, jrp. 137—139 ; cannot 
be of a boy exceeding the age of live years; (ixception; qu. p. 139, et seq. In the 
three superior castes it cannot be of a boy who has been invested with the Poi- 
tah; when that investiture must take place, ]o. 140,141. 

A DOPTION of a boy cannot take place after his marriage. This extends to all the 
classes, p. 141; nor alter tonsure, p. 141; nor after the attainment of five years 
of age, 120, qu. p. 141, et seq. and p, 140. Reasons given for early, &c. p. 145. 

A DOPTER and ADOPTED must be of the same class, p. 146. A man having a son 
begotten cannot adopt one, p. 146, but exceptions to this rule will be pointed 
out. See p. 149. 

ADOPTION; eldest son ought not to be; only son must not lie given in adoption, 
p. 146, 147; considerations respecting the gill of an only son, p. 147, et seq. 

ADOPT. Neither Brahmin, Khittry nor Boice can adopt a son whom it would 
have been incest in him to beget,-p-149; but either may adopt a boy whom he 
could have begotten without incest, p. 159. This not inconsistent with the 
adoption of a brother’s son; why, p. 149. Son ok a wife’s sister may be adopted; 
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wily, p. 149. Man liaTuig^ grandson or great grandson cannot adopt, p. 149, 
Soodras excepted as to great great grandsons, p. 149, 150. 

ADOPTION; for exceptions relating to the Oth general rule,p. 146, see pp. 149 
and 185. 

ADOPTION by Brahmins of Sapmdas. Saunaca Muni's opinion, p. 150. 

ADOPTED SON ; his share of the estate if a son be afterwards begotten by the 
adopting father, pp. 150,151; doubts concerning the adopted son’s rights, pp. 151, 
152; not considered as a member ob or related to his nati ral family ; this does 
not apply to his marriage ; cannot marry within certain degrees in his own na¬ 
tural family, p. 152, et seq. Sap'nda, if procurable ought to be adopted ; ot 
nearest relation in the male line; son of a brother preferred; but any of the same 
caste eligible, p. 155. 

ADOPTION may be made by a widow after the death of her husband; but must be 
in pursuance of his instructions. If not antborized by him her adoption will be 
a nullity ; after his death she cannot give his son in adoption, p, 15.5. If in¬ 
structions of the husbainl be .s])ecial, they must be strictly pursued. She is to 
follow rules prescribed for the husband ; the same latitude allowed. Two wi¬ 
dows, if authorized, may adopt in succession to each other, p. 156. Husband 
may authorize to adopt after the death of a son he leaves living; may authorize 
adoption by one wife for herself, although he had adopted a son for the other. 
The two adopted sons will jointly share the estate. When widow’s adoption 
ought to take place. Cliild adopted by widow is as if adopted by her husband 
himself, p. 157. See Sraddha, and p. 157, 158. Child adopted by widow to take 
estate of her husband’s father, p. 158 and case following. See Donation. 

ADOPTION ; case upon, p. 163,165. Opinions upon case— appendix. 

ADOPTED sister’s son by & Brahmin and held good by the Supreme Court; mani¬ 
festly wrong, p. 166. Case, p. 167, et seq. 

ADOPTION, case of, under Luchf narain Tagore's will, p. 169, et seq. 

ADOPTION. Can a widow receive a son in adoption, if she could not without incest 
have borne him. ? qu. 173, et seq. Usual to adopt a boy as the son of a particular 
wife, p. 174. Doubts suggested in consequence of the death of an adopted son, 
p. 175, et seq. Case stated tor Pundits' opinions, p. 165. See wife. 

ADOPTED SON. See Succession, and Son. His right to a share of his adopting 
father’s estate, p. 228 et seq. not actually decided. 

ANCESTORIAL PROPERTY. Marry decrees of the Supreme Court suppose a 
right in the possessor of, to dispose of it according to his own pleasure among 
his sons, p. 297, et seq. Court declares that a Hindoo Testator “might and could 
dispose by will, of all his property, movable and immovable, as well ancestorial 
as otherwise,” ib. This decree affirmed on appeal p. 298, considerations on the 
question, ih. It seems settled that alf property except ancestorial immovable 
may be disposed of at pleasure, p. 299. Questiorr and Pundits' opinion, ib. et seq, 
jSee Sadder Dewannee Adcavlut. 
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ADOPTION. A widow having adopted a son, and that son so adopted having died, 
the widow who adopted him, succeeding as his heir, will not thereby have any 
right more than she succeeded to on her husband s death— semble, p. 310, et seq. 

ADOPTION and Marriage ; for further matter relating to, see p. 473, et seq. 

ADOPTED SON. See Heir. 

ADMINISTRATION. See Supi'eme Court, 

BROTHER may succeed to the property held by his sister in Streedhun, but not to 
property derived by her from her husband, p. 7. 

BROTHERS, if Ovo or more, any one, or the representative of any one may insist 
upon a partition of ancestorial ox jointly acquired property, p. 38 ; and in a par¬ 
tition, l)rothers shall share equally per capita ; descendants shall take per stirpes, 
ib. p. 39. 

BROTHERS. See Sons. 

BROTHERS, sets of uterine separating from each other, will not entitle the mothers 
to a share ; but any set coming to a partition in itself the mother of that set will 
be entitled to a share of their proportion of their father’s estate, p. 43. 

BROTHERS possessing movable and immovable property. If they come to a parti¬ 
tion of the movable only, the mother shall take her share of that, but not of the 
immovable, p. 49. 

BROTHERS. If out of any number, one shall die leaving widow s and no son, any 
one of the widows may enforce a partition wliich will entitle the mother to her 
share, p. 46. 

BROTHERS, possessed of immovable property, and giving one desirous of separat¬ 
ing a Slim of money in lieu of his share. This will entitle the mother to her share 
of the immovable estate, pp. 46, 47. 

BRAHMANA, or Brahmin, p. 118. 

BLAQUIERE’S, Mr. Translation from the Sanscrit of a work on adoption; still in 
manuscript; author Sri Natha Bhatta; title of the work Dattaca Nirnaya, p. 122. 

BE,AHMINS, KHITTRYS, and BOICES, cannot contract marriage until after 
their investiture with the Poitah; consequently not until after they have attain¬ 
ed a certain age. The Brahmin may be invested with the Poitah in his fifth 
year, p. 140; the proper age is the eighth year/ro/n conception for a Brahmin; 
the eleventh for a Kkittry, and the twelfth for a Boice. See p. 140,141. 

BRAHMIN, sister's son adopted by, wrong, p. 166, the case, p. 167, et seq. 

BL AQUIERE, Mr. furnished me with his manuscript translation of the Dattaca 
Nirnaya, p. 122. 

CDLLATER ALS themselves shall take the estate; in exclusion of the heirs of Col¬ 
laterals related in an equal degree, p,3. 

CONTR ACTS made, &c. by the manager of a family, how far, valid and binding on 
the others, p. 25. 
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CLAIM and Nonclaini, See. Ihe eflect of, p. 25. 

CO-WIDOWS or Sisters, may come to a partition of their joint estates ; may be con¬ 
venient; will not confer a right to dispose of separate share; or vary the rules 
of inheritance. Partition between males has a dilfercut ellect, p. 55. 

CSIIATRIYA or Khettry, p. 118. 

CASTES or Classes of Hindoos, four, p. 118. 

CRITRIMA adoption; does not prevail in Bengal; but does in Mit'hila. See case 
of Kulleau Sing v. Kirpa Sing bj al. p. 12G, 127, forms dispensed witliin; lustra¬ 
tion one of the forms, p 127. 

COLEBROOKE, Mr. his opinion oi' Jagannntha's Digest, p. 158. 

CJIU.VDACARANA, what, p. 141. See To: sure. 

ClIEETA PINDA, what, ii. 158. 

CONSIDER ATIONS upon the effect of entrusting property’in the hands of women 
having a life interest only in it, p. 90, et seq. 

CHARITABLE DON.VTION. A widow giving her husband’s estate to the son 
of one daughter rvho was poor, having another who w as rich, not such a chari¬ 
table donation as can be supported in law , p. 310, et sep 

COLEBROOKE, Mr. His letters relating to the right oi'a Hindoo to raahc a will, 
p. 317, et seq. Will to be governed by the rule concerning {///'Is, and partition, 
p. 318. What property may be disposed of by will, ib, 

CONTRACTS, chapter ot’, p. 377, et seq. 

DESCENT does not exPaid beyond the jr/ra/«/vo?i, unless there be an inter¬ 

mediate heir tlirough whom the estate may be con\cy( d, p. 3. Sec Collaterals. 

DAUflllTERS surviving their fathers (who do not leave a widow or male descend¬ 
ant) are his heirs, pp. 4, 7. 

DAC GHTI’R. 'J’lic .son, but never the daughter, of a daughter shall succeed to her 
estate, ])p. (>, 7. 

DAUG HTER. Taking immediutehj from her father, or mediately tlirouglihis widow 
shall have an estate for life only, p. (J. 

DAUGHTER. See Grand-daughter. 

DAUGHTERS. See Widows. 

D A UGHTER, if no vsidow or son shall take the father’s estate. If several daugh¬ 
ters, they sliall take equally, p. 7. 

DATTACA, meaning of, p. 122. 

DATTACA, different opinions concerning the rights of; some say he is heir to kins¬ 
men generally ; some that he is heir to his adopting father only, j). 128; excluded 
from heirship to his own natural family, p. 128. So decided in S. D. Ad. p. 129. 
Menus arrangement of sons not agreed upon, p. 129. Jagannatha’s commentary, 
}). 130, et seq. Sons legally begotton and sons given in adoption, the only two 
descriptions known in this (the Kali) age of the world, pp. 129, 131. ExamL' 
/nction as to the DaltuQu’s right to inherit, pp. 132,133, R34,-135,13G, 137. Hat- 
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taca (if a son afterwards begotten) entitled to a third part of his adopting fa¬ 
ther’s property, p. 136,137, semble. See appendix ; the opinions of Pundits in 
the ease of Goivrbullub v. Juggernotpersaud Mitter &; at. 

DONATION or acceptance of a son, by a wife without the consent of her Inisband 
is invalid, p. 208, et seq. exception said to exist, &c. p. 214, 221. Elder, may 
give younger brotlier in adoption ; refuted, p. 222, et seq. 

DISTRIBUTION. See Unequal. 

DAYACRAMA SANGRAIIA, law relating to distribution as it is contained in 
p. 242, et seq. 

DISTRIBUTION. Can a Hindoo make an unequal distribution among his sons? 
And if so, of what property can he make it? Can it be made oi anccstonal im¬ 
movable property ? p. 247, el seq. 

DISl’llIBUTION. Sec Share, and Gift. 

DIALOGUE concerning the right of a father to make unequal distribution; and the 
o])inions of Pundits thereon, p. 260, el seq. and p. 265, ct seq. 

DEED OF GIFT, not valid if unaccompanied by possession according to the law 
of the Mil'hila school, p. 274, et seq. Diflercncc of opinion among the Pundits, 
p. 277, el seq. Qitere—Docs this decision admit the right to make unequal distri¬ 
bution by deed unaccompanied by possession in Bengal, p. 278, et seq. Sec Une¬ 
qual Distribution. 

■) VL'GIITJAIS, See 31ale issue , not necessary parties to a bill of complaint in a 
certain case, p. 346. 

)1SP0S.\L l»y a Hindoo of his property by will. Ilis abstract right to do so well 
exemplitied by a decision of the Supreme Court, p. 348, et seq, 

'■.STATES. It is a general rule that males shall take absolutely, aai females for life 
only, p. 7. 

i’.STATE. See Property. 

F.CODISTO. See Sraddha. 

5k\ ECUTOR. See case which arose out of Luckinarain Tagore’s will wdicrc exe¬ 
cutor’s executor was recognized as the Testator’s executor, p. 168, et seq. 

E\ IDENCE ; chapter of; materials for furnished by Mr. William Hay Macnaghten. 

IvVTIlEB having begotten a son, discharges his debt to his own progenitors, p. 121. 

! LI ATIDN ; Jagannatha’s remarks upon, p. 130. 

GllAND-DAUGliTEH ; whether by a daughter or ason, shall never succeed to her 
grandfather's estate, p. 6. 

GRANDiMOTllER has a right to a son’s share upon partition made between her 
son and her grandsons, p. 20. 

GIM'IAT GRANDMOTHER has a right to a share upon partition made, if one of 
the partitioning parties be a sou or a grandson ; although there be great grarteb- 
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sons among the partitioners. If a son be among them she will have son’s share ; 
if the sons be dead and partition made between grandsons and great grandsons 
she will have a grandson’s share— semble, p. 130, et seq. p. 42, rule 13—51, et seq. 

GREAT GRANDMOTHER. See rule 7, p. 40, 41. 

GRANDSONS; if they divide the estate the grandmother, as well as the mother 
shall share with them. They shall all .share alike, p. 41, rule 9. 

GRANDMOTHEIl cannot have less, but she may have more, than a mother upon 
partition, p. 54. 

GRANDSON or GREAT GRANDSON ; man having cannot adopt a son ; great 
great grandson may be adopted by a Soodra, p. 149,150. 

GRAND MO'rJl Ell claiming as heir will, upon j)artition made, take both as heir in 
her own right, and as a partitioncr, the partition having been made by descend¬ 
ants or their representatives, p. 67, et vide case of Jeeoniouy Dossee et al. v. At- 
taram Ghose Ss, al. p. 64, et seq. Prior decree of the Supreme Court not corres¬ 
ponding with this, p. 74, et seq. & p. 77 particularly. 

GIFTS and Unequal Distribution ; chapter of, p. 241, et seq. 

GIFT. Father may make a gift of an anccstorial Talook to one of eleven sons; the 
gift amounting to one-tenth part in value of the estate; the son receiving it 
will share with his brothers in the remainder, p. 266, 268, et seq. Sec Deed. 

HEIRS. See brothers, sisters, estate, wives, widows, maidens, women. See.. 

HINDOO families. Sec Union. 

HINDOO FAxMlLY. Muddunmohan J3y.sartcA'A—litigation. See case from p. 77 to 
p. 92, 

HINDOOS ought to be left in possession of their own laws, religion, usages, and 
prejudices ; their laws ought, if possible, to bo made consistent, p. 117. 

HEIR. See Dattaca. 

llUS BANi) may authorize each of his two wives to adopt a son, p. 182, et seq. and 
sec p. 183. 

HEIR. Widow taking as heir of her adopted son docs not thereby acquire any 
rights more than she would have had as succeeding to her hu.sband, p. 310, et seq. 

HIN DOO. His right to dispose of his property by w ill recognized in the Supreme 
Court, p. 319, et seq. —may dispose ofancestorial immovable property by will, ib. 

HINDOO disinherits by will two sons on account of their misconduct, and makes a 
small provision for another—he being deaf and dumb, p. 349. Hindoo by will 
may give 10 anna’s share to two of his sons, and 6 anna’s share to the other two, 
p. 350, et seq. Sec Release —Will of a Hindoo leaving British subjects his exe ¬ 
cutors, an I a large sum (amounting to two-thirds of his estate) to pious or su¬ 
perstitious purposes established by the Supreme Court, p. 371, et seq. 


INHERIT ANCE ; chapter of, p. 1, et seq. 

INH ERITANCE ; primary rules of, p. 1, U seq. 
INHERITANCE j Tabic ol—Appendix. 
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INHERITANCE. See Descent. 

INHERITANCE and PARTITION; Case concerning, p. 64, 65, 66, 67, 6S. 

J AGANNATHA’S Digest; Mr. Colebrooke’s opinion of. See Colehroolce. 

INCEST. Neither Brahmin, Kliettry, nor Boice can adopt a boy whom it would have 
been incest in the adopter to beget, p. 149—may adopt one, if, without incest he 
could have begotten him, p. 150—^not inconsistent with adoption of a brother’s 
son. Why, p. 149. 

JAGANNATHA’S remarks upon filiation, p. 130. 

JONES, Sir William ; his opinion of native lawyers, p. 166. 

IMMOVABLE property, p. 4. Widow has a life interest only in, p.ll, movable and 
immovable on the same footing— semble, p. 16, 18, 20, et seq. 23. 

INHERITANCE. Sree Crishna Tarcalancara’s recapitulation of, to the property 
of a deceased man, p. 234, et seq. Remark on the above by Mr. Colebrooke, p. 

237, et seq. Summary of the order of succession to the property of a woman, p. 

238, et seq. 

IMMOAtABLE property may be disposed of by a Hindoo by his will, according to 
the law as it is administered in the Supreme Court, p. 319, et seq. Case of Ram- 
tonoo Mullick al. v. Ramgopaut Mullick al. p. 340, et seq. 

IDOL. The whole property of a Hindoo for the support of an Idol declared inopera¬ 
tive. This not avowed by the Court as a reason for its declaration, p. 320, et seq. 
In many instances, the Supreme Court has upheld bequests for the support of 
Idols, p. 322, et seq. Possession of an Idol severally decreed, where the parties 
entitled to it could not agree to hold it jointly, p. 323, et seq. The whole of a 
Hindoo’s property left for the support and worship of his family Idol so applied,. 
This seems to have been by consent of all the sons, p. 335, et seq. 

.1UDICIAL PROCEEDINGS; Chapter of; materials for furnished by Mr. William 
Hay Macnaghten. 

\ MMOVABLE PROPERT Y. See TalooJ:. 

J OOGULKISHOR ADIE’S will, p. 357, et seq. Doubts as to the propriety of the 
Supreme Court’s decision in that case, ib. 

li lN, (next of to the husband) have an undoubted right to suci^eed to the estate 
movable and immovable taken upon his death by the widow, p. 23. 

!. iW (by the Hindoo'') that which is declared to be forbidden, immoral, and sinful, 
may nevertheless be valid if done, p. 24, et seq. p. 33, et seq. — passim. 

VW, Hindoo, different in Bengal, from that which prevails in other parts of India, 
p. 127. 

, VAYYERS, Native. See Jones, Sir 'William. 

, VW HINDOO, difficult to distinguish by what is enjoined or prohibited in a mo¬ 
ral, and what is so in a legal, sense, p. 248, et seq. 

iiEGISLATING nower of in India ; some considerations on, p. 304, et seq. 
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MOTHEll will not be the heir of her son who dies in the life time of his father, p.G, 8. 

MOl^HER; the heir of her son who survives his father, and dies unmarried, p. 6. 

MARRIAGE and Adoption ; for further matter relating to, see p. 473, et seq. 

MOTHER ; if her son shall survive her husband, and then die, leaving neither wi¬ 
dow nor son ; the mother shall succeed as his (her son’s) heir; although widows 
of her husband, and dau h+ers of his, be surviving. The mother will take in ex¬ 
clusion of the brothers, widows, and daughters, of her husband, p. 8. 

MAIDENS ; succession to their property, p. 9. 

MOTHER. Upon the death of her husband to manage his estate during the minori¬ 
ty of his sons, p. 25. Mothers of the sons shall manage in exclusion of childless 
widows or those who may have daughters only, ib. p. 26. 

MOTHER ; her interest in property taken by her upon partition, the same as that tak¬ 
en by a widow' upon the death of her husband, p. 12, et seq. p. 31, cfse^. p. 34. 

MOVABLE and Immovable property. A distinction made between them in the hands 
of widows and mothers. Considerations upon this subject, p. 36, et seq. See 
Immovable. 

MOTHERS. See Brothers. 

MOTHERS. If there be three sets of uterine brothers ; one oi three, one of four, 
and one otfive; their mothers being alive. If these sets should separate from 
mch other, the mother’s wall not be entitled to any share; but if they separate 
among themselves, the mother of the three will be entitled to a fourth; the mother 
of the four to a fifth, and the mother of the five to a sixth share of their estates 
respectively, p. 43. 

MOTHERS taking a share upon partition, take an estate for life only, either in 
movable or in immovable property— semble, p. 43, 44, 45. This I conceive to be 
now beyond doubt. 

MOTHER cannot in any case enforce partitidn, p. 45. 

MOVABLE and immovable property. See Partition. 

MOTHER. See Brothers. 

MOTHERS entitled to the joint protection of their descendants, p. 47. 

MOTHERS. See Partition. 

MOTHER not entitled to property acquired by her sons, unless acquired by means 
of the patrimonial w ealth, p. 51. 

MOTHERS. Sea Widows — Partition. 

MOTHER, who has one son only cannot be entitled to a share of his estate ; but if his 
sons divide after his death, she will then be entitled to a share as grandmother. 

MOTHER may be entitled to a share upon partition, when grandmother will be ex¬ 
cluded, p. 54. 

MOVABLE and IMMOVABLE property; o/"widows and mothers in, consi¬ 

derations concerning, p. 93, et seq. 

MARRIAGE. See Brahmin and Soodra.^ Adoption of a boy cannot take place af¬ 
ter his, p. 141. 
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MAINTENANCE; widow’s riglit to; how enforced, p. 60, ei seq. Not to be left 
the mercy of him whose duty it is to maintain her, p. 63. Where she will net be 
entitled to separate maintenance, p. 62 ; ordered to be secured to a nidcr* when 
her husband’s sons divided the estate, p. 63. 

MIT’HILA, law of. See Deed. 

MACNAGHTEN, Mr. William Hay, furnished the materials of w hich the tw o last 
chapters, viz, of Judicial Proceedings, and of Evidence, are composed. 

MALE ISSUE. The estate of a father passes to his daughters for the sake of male 
issue, p. 313, et seq. 

MOTHER, The rules affecting property devolving on a widow equally affect pro» 
perty devolving on a mother, p. 314, et seq. 

MOTHERS take an estate for life only, p. 43, et passim. 

NEPHEWS. Sister’s sons, succeeding to their uncle's estate, obtained a new trial; 
having been heirs at law and considered as disinherited by adoption, p. 166. 

NATIVE LAW YERS. See Jones, Sir William. 

PROPERTY', immovaUe, given by a hmshand to his wife, he shall have the dominion 
over it during his life. Movable property so given shall be at the wife’s absolute 
disposal from the time of the gilt, p. 4. 

I ROPEKTY. No fljstii.cticn betwi en ihci aide and immovehle, if acquired in a cer¬ 
tain manner — semble, p. 4. 

PROPERTY. Sec Ancestorial. 

PUNDIIS’ opinion of on the rights of widows taking as heirs of their husbands ; 
and mothers taking on partition. No distinction made between them in law,p. 12, 
et seq. 

PROPERTY' of deceased persons may he sold for certain purposes, p. 26. 

PARTITION, chapter of, p. 28, et seq. 

PARTITION ; great gratidnwtlters have not a right to a share of the property, upon 
partition made of it by her great grandsons, p. 28. 

PARTITION. See mother, and grandmother ; also great grandmother. 

PROPERTY. Sec movable and immovable. 

PARTITION; no distinction now made in the shares of sons upon partition, p. 37, 
et seq. See Brothers. 

PARTITION primary, &c. p. 40, 41 — semble. Sec great grandmother. 

PARTITION. See grandsons, and widows. 

PARTITION may he enforced by any person having a share, derivatively or other¬ 
wise, in an estate, p. 45. 

PARI FI ION msay be enforced of immovable as well as of property. Of 

ancestorial or jointly acquired, p, 46. 

PROPERTY. See Ancestorial. 

c 
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PARTITION of an estate if made even against the will of all the possessors, will 
entitle the mother, See. to a share, p. 47. 

PROPERTY. See Separate. 

PARTITION ; no question to be raised upon, by the mother of daughters only. 
See rules 25, 37, p. 51—55. 

PARTITION. See Widows, and p. 77. 

PARTITIONS to entitle a mother to a share must be of ancestorial wealth, or of 
wealth acquired by means of ancestorial w^ealth ; hence, the mother may be en¬ 
titled to a share upon partition when the grandmother will be excluded, p. 54. 

PARTITION and INHERITANCE; case concerning, pp. 64, 65, 66, 67, 68. 

PARTITION; right of widows on ; case concerning, from p. 69 to p. 74. Another 
case, from p. 74 to p. 77. See Inheritance and Partition. 

PARTITION. See luidow’s right to enforce. 

PROPERTY; movable and immovable ; right of tvidows and mothers in ; considera¬ 
tions concerning, p. 93, et seq. 

PRINCIPLES fixed; ought not to be disturbed, p. 106,117. 

POITAII, what; p. 140. When investiture with must take place ; consequences of 
omitting, p. 140,141. Poitah belongs to the three superior castes only; not to 
Soodras, p. 140. 

PARB’HUN. See Sraddha. 

PUNDITS’ opinion upon the rights of an adopted son, delivered to the author, p. 161, 
et seq. observations on this opinion, p. 162,163. 

PROPERTY ; doubts as to the right of disposing of Ancestorial immovable, p. 259, 
et seq. The question much perplexed-—passbu. See Unequal Distribution. 

PUNDITS; contradictory opinions of, p. 291, et seq. Inconsistent and contrary opi¬ 
nions of, p. 302, et seq. 

PIOUS PURPOSES. AYidow or mother may alienate property to a moderate ex¬ 
tent for pious purposes benelicial to the deceased, p. 314. 

PROBATE. See Supreme Court. 

PARTITION. It would appear that a Hindoo cannot by his will, prevent his de¬ 
scendants from coming to a partition ofhis property, p. 325, et seq. 

POSSESSION of an Idol or SMb decreed, p. 323, et seq. 

PARTITION. See Supreme Court. 

PIIOPERTY, separate, p. 48, et seq. —Property left by a Hindoo to his brothers, al¬ 
though his widow survived him, p. 360, et seq. Property so left to a brother al¬ 
though there were daughters and a widow surviving, p. 365, et seq. See p. 269, 
et seq. 

QUALITIES ; good or virtuous. Seem in this (the Kali) age to be disregarded as 
to the efl'ect of giving preference, p. 132, et passim. In p. 132 the observation 
applies to the inheritance of a Dattaca ; but it will be found throughout that the 
preference formerly given on account of gtqrerioiity of qualities is now abolished. 
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REUNION, chapter of, p. 107, et seq. Never heard of an instance of. Raw concern* 
ing unsatistactory, iindetined and contradictory ; passim j to the end. 

RECORDER OF M ADRAS ; his declaration concerning tho gift of an only son in 
adoption, p. 147, et seq. 

RELATION; nearest in the male line ought to be adopted, p. 148,149. 

REMARKS upon the case of Verapemial Pillay v. Narrain Pillay et al. decided in, 
the Recorder’s Court at Madras, p. 186, et seq. construction put upon a will in 
that case, p. 188, et seq. 

RELIGIOUS purposes. A very large sum of a Hindoo’s estate directed by the Su¬ 
preme Court to be applied to, p. 347, et seq. 

RELEASE given by an Infant Hindoo and his mother on his part, set aside, p. 352. 


SISTERS cannot in any case, succeed to the estate as heirs, but the sons of sis¬ 
ters may succeed, p. 4. 

STREEDTIUN ; women possessed of property before marriage in their own right, 
shall hold it independently of their husbands, p. 4. 

SONS take per capita; their sons per stirpes, p. 5. 

SISTER of the half or whole blood, never can succeed to the estate other brother; 
but the son of a sister may succeed to it, and will succeed in preference to the 
son of an uncle, p. 7. 

SISTER cannot succeed as the heir of a sister; but as her father s heir, she may suc¬ 
ceed to property derived by her sister from him, p. 7. 

SISTER. See Brother. 

SRADDIIA; the person whose duty it is to perform it, does not necessarily succeed 
to the estate, p. 8. 

SISTERS succeeding to their father's estate, p. 10,11. 

SONS are of age when they complete sixteen years by the Hindoo law. This is the 
rule in the Supreme Court; but by the Regulations of Government, minority con¬ 
tinues in the Mofussil until the eighteenth year has been attained, p. 25. 

SONS how they shall take upon partition in a given case, p. 10. See Brothers. 

SiiFARATE property may be acquired by individuals ot a family living in a joint 
and undivided state, p. 47, 48, and the case which follows, p. 48, 49, 50, 51. 


SISTERS. See Co-widows. 

SISTERS ; rights of, if so they can be called, p. 55, 56,97,98,99,100,101,102, 


103, 


104,105. 

SON, ought to be adopted by him who has not one, p. 118. 

SOODRA, p. 118. 

S DO DR AS may adopt relations which Hindoos of the three superior castes are for- 
bidden to adopt, p. 119. 

SOODRAS are said by Vachispati to be incapable of adopting a son; this abundant¬ 
ly refuted, p. 119,193. ^ 

SON ; eldest begotten from a sense of duty; others are begotten from a love of plea¬ 
sure ; this questionable, p. 121,122. 
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SANTA?fEE; his speech to B'hisma, p. 122. 

SON ; \\hat a man obtains by liaving one. He delivers his father from the hell called 
put; adopted cannot claim the family and estate of his natural family; the fu¬ 
neral cblatioTi of him who has given away his son, is extinct, p. 122. 

SON of brother best lor adoption ; by son of one brother of the whole blood, all bro¬ 
thers become fatlrers. Li es not apply to Soodras but to three superior castes, 
p. 123; author’s conclusion, and Goverdhana’s opinion on the subject, p. 123, 
124. Sister’s son forbidden to be adopted except by Soodras, p. 125. Only son, 
not to be given in adoption, p. 125. Woman not to give or accept a son without 
the consent of her lord, p. 123. Donation or acceptance without such consent in¬ 
valid, p. 126. Gift oi eldest son prohibited, p. 126. 

SONS ; begotten and given, the only tw'o descriptions recognized in this degenerate of 
Kali age of the w orld, p. 129,130, et seq. 

SOODRAS may marry at any age how'ever early; but the ceremony of tonsure must 
precede marriage, p. 141. 

SHUNKSHKAR. What, p. 142. 

SON. A man having one cannot adopt, p. 146, but exceptions will be pointed out. 
See p. 149. 

SON ; eldest, gift of forbidden, p. 146. Gift of only son sinful in the extreme, p. 147. 

SUTHERLAND, Mr. His synopsis of the law of adoption quoted, p. 149. 

SISTER; son of a w ife’a, may be adopted because the marriage of one man to seve¬ 
ral sisters is permitted, p. 149. 

SAPINDAS ; adoption of by Brahmins according to Goverdhana who gives tlie re~ 
verend Saunaca. Mind’s opinion, p. 1150. 

SON BEGOTTEN ; if one after adoption, the rule as to inheritance; doubts con¬ 
cerning the rule, p. 150, 151. 

SAPINDAS ; what included in and discussion concerning, p. 152, et seq. Sapinda, 
if procurable ought to be adopted, p. 155. 

SAUMEUSTER. See SraddJia. 

SRADDHA. If there be no son begotten or adopted, widow majr perform Sraddha, 
i. c. Ecodisto and SemmLmter. Parb’hun cannot be performed by a woman, p. 
157, 158. Sraddhas to be performed by nearest male relation by descent. Widow 
related by the Cheeki pinda. She to perform till son comes of age, &c. p. 158. 

SISTER'S SONS. See Nephews. 

SUCCESSION. The succession of one adopted is vested in the other adopted son, 
as being the nearest collateral, p. 180, et seq. 

SON ; after the adoption of one by the husband; his widow having had his autho¬ 
rity, may after her husband’s death adopt another, although the one adopted by 
him be living ; p. 181, et seq. Authority given to a wife to adopt a son on her own 
account, p. 188. See Husband and Wife, 

SON cannot be adopted, if there be a son of the body; unless, p. 185. Can a son be 
adopted, with the begotten son’s consent ? Qu. p. 185. 
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Sn,\llE ; causes whick arc said to justify the gift of a greater share to one son than 
to another, by his father, p, 252, et seq. p. 2(30, et seq. 

S UDDER DEWANNEE ADAWLUT. Last decision of that Court regarding the 
right to dispose of ancestorial immovable property, p. 283, et seq. considerations 
thereon, ih. 

SISTERS equally entitled on their mother’s death to succeed to the estate of their 
father. The father’s widow cannot give to the son of 03te daughter, her hus¬ 
band’s estate, althougli the otlier daughter had not a son at the time of the gift, 
p. 310, et seq. 

SUPREME COURT. Several decisions of involving a right to make an unequal 
distribution among sons, p. 319, et seq. Probates of Hindoos’ wills ; and adml- 
nistration to the estates of intestate Hindoos granted by the Supreme Court, 
p. 320. 

SHTB. See Idol 

SUPERSTITIOUS USES. Money left by a Hindoo for such purposes, and also 
lands, decreed to be so applied, p. 323, et passim, throughout the chapter of Wills, 
See NemoijcJnirn Midlick’s will, p. 336, et seq. See Religious. 

SUPREME COURT’S decree on partition in this case, not consistent with a subse¬ 
quent decree, p. 75, et seq. and p. 64, et seq. 

•SEPARATE property. See Property. 

‘rON-SURE, or Chundacarana ; adoption cannot take place after the ceremony of, 
has been performed. This applies to all the classes, p. 141. Case on the subject 
decided in S. D. Ad. p. 142, et seq. 

TONSURE. Benares Pundits’ opiirion concerning the right of adoption after; erro¬ 
neous, p. 190, et seq. 

I'ANJORE Case, p. 190, et seq. 

f'ONSURE must be performed in the adopter’s name and family, p. 192. 

S’ ALOOK, ancestorial, given by will to his nephews by Bajali Hobkissen, held good, 
p. 356, et seq. 

UNION in Board, Property, and performance of Religious ceremonies, is the original 
state of every Hindoo family ; but separation may be effected partially, and in 
other respects the union will continue, p. 54, 55. 

UAYSYA or Boice, p. 118. 

V ETALA and BHAIRAVA, story of, p. 124,125. 

t PAN A YANA, what, p. 141. 

UNDIVIDED family; brothers belonging to, may acquire separate property, p. 47, 
et seq. 

UN EQUAL DISTRIBUTION; most of the doctrines relating thereto contained in 
thi' Hay a crama Sangralia, p. 242, et'seq. 

iUNEQUAL DISTRIBUTION may be made of ancestorial immovable piupcity; 

C 
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all ma y be giren to one son. It is sinful, but valid, p. 271, et seq. Opinion of 
the Pumlits Jagannath and Kerperam, p. 273. Remark of the Sudder Dewannee 
A dawlut, p. 274. A man may give the whole of his property by deed to his 
younger son, in exclusion of the elder, p. 280, et seq. Pundits’ opinion; such a 
gift is forbidden, and immoral, but valid, p. 282. The authority of the two above 
cases seems to be shaken; decision turned on the ground of non-delivery of pos¬ 
session ; if this be so a Hindoo cannot dispose of his property by will, p. 283, et 
seq. It is agreed by all tliat unequal distribution of ancestorial immovable pro¬ 
perty is forbidden ; all agree as to its immorality. Is it valid or invalid it made t 
p. 292, et seq. —mode of reconciling differences of opinion, p. 293. 

UNDIVIDED Hindoo family, one of receives one-third instead of one-half of an 
estate, he being entitled to half. This is binding on his adopted son, p. 361, et seq. 

WIDOW cannot claim any property in right of her husband, except such as her hus¬ 
band was actually possessed of in his life time, p. 1. 

WIDOWS are heirs of their husbands who die not leaving a son, or male descend¬ 
ants, p. 1, 3, 5. 

WOMEN. See Streedliun. 

WOMEN. See Property, and Considerations. 

WIFE. See Property. 

W IDOW ; if there be no son shall take her husband's estate (be the family of her hus¬ 
band divided or undivided; ) after her death, the daughter, or daughters of heir 
husband shall take it, p. 5, 6, 9. 

AYIDOM S. If no son, shall succeed to the estate of their husband jointly and equal¬ 
ly ; as they die, their shares respectively shall go to the daughters; no right of 
survivorship among widows, p. 6. 

WIDOWS who take an estate take it for life only, p. 9. 

■WIDOW childless shall take before the daughter oi lier husband by another wife,p. 9, 

WILL made during minority declared void, p. 11. See Remarlcs. 

WIDOW not entitled to more than a life estate inmoua&fe property— sernhle —never 
considered entitled to more than a life estate in immovable property, p. 11 to 16 , 
et seq. 

WIDOIV’S right to immovable property for life ; two cases in ejectment thereon, p. 
18, 19 , et seq. See Maintenance. 

WIDOW'’S right in immovable property being limited to an estate for life, never doubt¬ 
ed by the Supreme Court, p. 18. 

WOMAN. In 1799 the Supreme Court seems to have considered her right to any 
description of property taken under any ciicmvistaiices (even under the w ill of 
her limsband) confined to a life estate. This not reconcilable to subsequent de¬ 
cisions, p. 29, et seq. 

WIEL’S effect noiv given, greater than tha.r formerly given to them by the Sm^reme 
Court, "p. 85, et seq. 
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WIDOW as representative of her husband may insist upon a partition of the cs^ 
tate, p. 3!). 

WIDOWS ; Mhcre they will be excluded from a share upon partition made among 
the sons of their husband, p. 39. 

WIDOW S ; how they shall take upon partition in a given case, p. 40. See Partition, 
Sons, and Brothers. 

WIDOWS ; a case iji which they will be entitled to take a share upon partition made 
among their own grandsons, although not entitled upon partition among their 
husband’s .sons, p. 41. 

W^IDOW S childless, or having daughters only, not entitled to a share of their hus¬ 
band's estate, upon partition made by his sons, or by their representatives ; such 
widow s entitled to maintenance only, p. 41, 42. 

WlDOW^S. See Brothers. 

WIDOWS how' tiny share upon partition when made among immediate, and re* 
mote descendants, p. 52, 53, 54. 

WOlMIJi. £vn;n ary cl their rights, 8:c. p. .56,57. 

WIDOWS ; iic^hns,S^c. ccn.sideratieus respecting, p. 57,58, 59. 

WIDOW. Case in A-.hich slie enforced a provision. Compelled the son of her hus¬ 
band by anotlur wife to make Iscramonthly allowance, p.60, GI, (;2,C3,64. Case 
ill tviueh widcA s tailed in attempt to enforoe a separate provision,].!. Ca.se 
ill which the SupremeConn ordered a sum of money to be set apart ("when a. 
partition was decreed) tor the purpose of securing a childless widow a suitable 
maiiite nance, j). 63, C9. Not to he left at the rncicy of him, whose duty it Ls to 
mainta in her, p. 63. 

W'IDOW’S right ti| on partition; case concerning, p. 69, 70, 71, 72, 78, 74. Another 
case, p. 74, 75, 76, 77 ; and sec Inheritance and Partition. 

tT IDOW'S right to ei.icrce partiticn ; case concerning, p. 77, ef seq. 

WILL by the efl'ect of her luisbaiurs, widow deprived of her share mpon partition; 
case concerning, p. 81, et scq. 

W’C/MAN not to give cr accept a son in adoption, vrithout the assent of her lord, p. 
12u. Sec So}t. 

Wi IDOW in pursuance of her husband's instructions may adopt a son after his 
death; adoption by a wddew^ without .such instructions is a nullify. She is not 
alter tier husisand's death competent to give his son in adopticn. Fverpted 
cases Avill be noticed, p. 1-55. Widow adopting ought to guide hcnself Ly the 
rules laid down > or tlic direction of her husband. Some latitude allowed ; but 
special instiin tu;ns (o be specifically followed. Two widow s may adopt in suc¬ 
cession to each other, if authorized by the husband so to do, p. 156. She may be 
aiuhor'med to adopt in case of the death of a son ; or to adopt a son tor herself 
altliou h the husband had adopted one tor another w'iJe, p. 157. When she 
oujlht to an opt; a boy adopted by h*r, is as if he had been adopted by her hus¬ 
band himseli) p. 157. 
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WIDOW. Sec SfdiMha. 

W iLL; case ol'adoption umlcr Lnchfuarahi T-i(fore .-t, p. KiS, et sc-q. 

WIDOW. Can she rereire a cliild in adopti *ii, if svithout incest, he could not have- 
been begotten upon lior! qn. p. 173, et seq. 

WIFE; usual vlopt a lioy as tite son of a particular wife, p. 174. 

WIOOW.S; two may adopt in succession by virtue of powers from their decea.scJ 
liiesbaud, p. l77, et seq. 

W IFE; power cannot be given to, to adopt a son in case of a disagreement between 
her and tlie sou of her husband’s boily, but power to her to adopt may be giveu 
in case of the death of .sucli son, p. i 8.>. 

WIDOW, during the minority of licr sons may sell her husband's estate for certain 
purposes, p. 2(i. Sec Mother, and Pious Purposes. 

WILL; riglit of making, not exprcs.sly given to Hindoos by their own law, p. 241. 
Right confirmed in tiic Supreme Court, ib. Hindoo may give by will his proper¬ 
ty to his brothers although he leaves a widow surviving, p. 2(il>, et seq. Qnere? 
Tlie t ight of a Hindoo to dispose of his property by will is virtually denied by a 
deci.'^iou of the Siidder Dewannee Adawlut, p. 205, et seq. Consequence, p. 20G, 
et seo. 

WIDOW cannot dispose of land to which she succeeded on the death of her hus- 
b.nid. p. 3(1), et seq. She may relinquish in favor of the next heir of her husband, 
p. 309. Gift made by a widow to the sou of ono daughter, she htiving another 
(la’aghtor living, void. The daughters equally entitled on the death of their mu- 
tlicr, and their sous after them, p. 310, el seq. See Adoption. See Heir. 

Vv T.LLS ; C’-lmpter ol, p. 310, e! seq. St'o Colehrooke and Hindoo. 

W ^L L of a Hindoo declared w holly inoperative by the Supreme Court, p. 320, et seq. 
exception as t.) one beqno.st. Quere as to the |)ropriety of this, ib. A Hindoo 
c inuot hy will prevent his de.scendants from coming to a partition among them- 
•sclves— Scinoi.e, p. 32-), ct «</. See Idol ond Superstitious uses. Hindoo's right to 
dispose of every description of property declared, p. 340, et .seq. 

WILL; Hindoo’s. See Disposal and Hindoo. See also Jooyulkishor Adk. 

WIDOW. See Property. 


N. B.—This Index extends to the six Jirst Chapters only. It was not thought ne- 
lessary to give an Index to the three last. 



